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saleability 
of mortgages 


Saleability of mortgages is most important in a “Tight Money” 
market. 


tight money 


A Lawyers Title policy, during this period, stands out more 
than ever as the one element that makes an otherwise good 
mortgage package more saleable. 


title insurance 


To make certain mortgages are readily marketable, look on the 
title policy for the most familiar trade mark and company sig- 
nature in the title industry. 
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The President's Page 


John D. Randall 


(Continued from page 3) 
office in Cedar Rapids when a woman 
came rushing in to see me, clutching 
a newspaper in her hand. 

“Oh, Mr. Randall,” she said, “my 
husband has not been home for two 
nights. You must go down to the jail 
and get him out.” 

“How do you know he is in jail?” 
I asked. 

“Well,” she replied, “I am certain of 
it from this story in today’s paper. It 
says right here that there is an un- 
identified man who has been in jail for 
two nights whose mind is a_ perfect 
blank.” She smiled at me. “That, Mr. 
Randall, is a perfect description of my 
husband Henry.” 

You can see that this joke was too 
big to be limited to only one page. 


As I write this page, many of the 
newspapers and magazines are review- 
ing the political, economic and inter- 
national events of the past year and 
forecasts are being prepared not only 
for this year but for the new decade. 
It would be worthwhile for us to pause 
a moment and conduct the same type 
of inventory of events relating to our 
profession. 

There have been a good many bene- 
ficial changes in the legal profession 
since the turn of the century. One of 
the most significant has been the in- 
creased concern in the profession for 
the training of the lawyer for his role 
as the custodian of the legal conscience 
of the community. 

The law schools have responded to 
this need. I was in St. Louis the latter 
part of December to attend the annual 
meeting of the Association of Ameri- 
can Law Schools and to speak at the 
Round Table on Continuing Legal 


ducation. There was widespread in- 
terest in a program of education after 


law school and throughout the career 
of the lawyer. The interest of the or- 
ganized Bar in such a program is well 
illustrated by its effort in the creation 
and construction of bar centers. I was 
much impressed while in Oklahoma at 
the interest and dedication demon- 
strated by the members of the Okla- 
homa Bar in their work on behalf of 
the proposed Oklahoma Bar Center. 
Continuing legal education is truly the 
responsibility of the individual lawyer, 
the local bar association, the local law 
school and the American Bar Associ- 
ation. 

As we enter the 1960’s we must also 
note the growing desire that the law 
schools re-examine their curricula, with 
a view toward the elimination of those 
overly technical and narrow “how-to- 
do-it” courses, which could be handled 
well in an effective program of con- 
tinued legal education. Often these nar- 
rower courses are relatively easy, once 
the student has grasped fully the nature 
of law, its logic and its purpose. I feel 
that without some basic instruction in 
jurisprudence and the philosophy of 
law, we are apt to feel cast adrift 
among casebooks, texts and developed 
specialties in one subject or another. 

The concern I have for the funda- 
mental feeling for the law is directly 
related to a charge which we have 
come to hear more often during the 
past few years. It is the charge that 
the law is no longer a profession, that 
it is just another business, practiced 
by form book, with lower ideals and 
lessened public respect. 

While I am convinced that the charge 
is not true in general, I am concerned 
about the reasons which in individual 
cases might give rise to this criticism. 
They exist only when an individual 
lawyer for a moment loses the vision 
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of his profession and his own role as 


a servant of the law. 

But such is not the case today. Law- 
yers have always given personal legal 
advice to their fellow men—regardless 
of whether they receive compensation— 
and I am certain that they will continue 
to do so. Lawyers will continue to be 
entrusted with the secrets of other men 
and with their money and with the 
power to act for them and in their 
husbandry they will be known as honest. 
Lawyers will continue to know human 
nature and their knowledge of the law 
will enable them to work out solutions 
to the problems of their fellow men. 

I think the only danger lies in a 
somewhat mistaken impression that 
these problems are no longer those of 
persons when lodged, for example, in 
a city hall, in the head office of a 
multi-state corporation, in the Capitol 
or on the floor of the United Nations 
itself. 

As lawyers, you and I know that 
problems don’t really exist in any of 
these places. People sometimes get un- 
nerved and tend to magnify their prob- 
lems through identification with some 
group or large enterprise. Alternatively 
they think of themselves as unique in 
having a problem and defend fierceiy 
their right, title and interest in the 
problem and defy attempts to carry the 
load and assist in the solution. 

No, as long as we listen to our clients 
and their problems and as long as we 
strive to help them, I have no fears 
about our losing our identity as a 


profession. 
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= Members of our Association are invited to submit short communica- 
tions expressing their opinions, or giving information, as to any matter 
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suitable. The Board of Editors reserves to itself the right to select the 
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reject others. The Board is not responsible for matters stated or views 
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Judge Miner’s Proposal 
**Really an Excellent Idea” 

I have just finished reading Judge 
Julius H. Miner’s article in the Decem- 
ber, 1959, issue of the AMERICAN BaR 
AssociATION JoURNAL. I am sure that 
you will have a considerable reaction to 
Judge Miner’s principal idea to dispel 
court congestion. I simply want to 
voice my own strong agreement with 
his idea and hope that it will be 
adopted generally throughout the vari- 
ous districts of the federal court system. 

It is really an excellent idea. 

Peter H. BEER 
New Orleans, Louisiana 


Government Bureaus Occupy 
Highest Ivory Tower? 

Anent the “ivory tower” letter of 
Mr. Herbert A. Doyle, Jr. (November, 
1959). 

Agreed that thousands of Govern- 
ment personnel are performing “.n 
outstanding, and somewhat thankless, 
job for the American people”. Often 
“thankless” because many of the jobs 
are: unnecessary and unwarranted; 
“services” not “demanded” by the gen- 
eral public, as some would have us 
believe; and serve policies in which 
we have little voice. 

Many consider some of the Govern- 
ment bureaus to be the ultimate in 
“sheltered ivory towers”. 

C. M. Kucera 


Houston, Texas 


Law and Medicine, 
A Case for Co-existence 

In your October, 1959, issue of the 
JouRNAL, you published a very frank 


and convincing article by Dr. Louis M. 
Orr on the medico-legal relationship, 
both in and out of courts. I should 
like to say that the doctor who wrote 
the essay has made a proper, correct 
and cogent appraisal of the mutual 
relationship between the two learned 
professions and a dispassionate ob- 
server would be led to say that much 
may be said on both sides. 

It is however fanciful to suggest that 
the so-called trial lawyer, adept in the 
art of cross examination would ever 
seek the opportunity to mortify the 
medical witness in the box. The lawyer, 
be it said, is after all doing his duty 
of saving his client from the prison or 
gallows. And he is a limb of the judi- 
ciary. It is no part of his duty to 
ridicule the doctor in the witness box 
who is said to be defenseless. I would 
like to ask, “defenseless” against whom ? 
Court or counsel? I think neither of 
the two. The doctor’s fear is more 
imaginary than real, for a doctor who 
is an expert in his study of the patient 
and thorough in his diagnosis and as 
to the correctness of the certificate 
given by him, there is indeed very 
little that he need be afraid of. On the 
contrary it will be the counsel who 
will have to be on guard in cross ex- 
amining a doctor who knows his job. 

It is puerile to indulge in mutual 
denunciation, the doctor calling the 
lawyer shyster and the lawyer calling 
the doctor quack. Both should remem- 
ber that they are members of learned 
professions and it would be an affront 
to their respective professions to in- 
dulge in mutual mudslinging. 
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At the same time, I would like the 
doctor to remember that the duty of 
giving evidence in the court is as sacred 
as looking after his patient and that 
there is an indissoluble link between 
the doctor and the lawyer. 

I agree however with Dr. Orr, that 
the medical witnesses have to wait a 
great deal in courts which of course 
entails a considerable sacrifice of their 
professional time. I feel the best solu- 
tion would be to give first preference to 
doctors in courts and send them away. 

Doctors also should not assume an 
air of superiority in courts and it will 
be well that they remember they are 
just witnesses. If the misapprehension 
on the part of doctors about the law- 
yers is due to misguided thinking, the 
legal profession would certainly cure 
it, and if the wrong is on the side of 
the lawyers themselves, there are courts 
to correct it, and bring about the ad- 
justment. 

P. NacaraJA Rao 
Nandyal, South India 


Courtesy in 
the Courtroom 

President Randall’s suggestion, set 
forth in “The President’s Page” of the 
December, 1959, issue of the JOURNAL 
and mentioned in the December 15 
issue of American Bar News under the 
heading “Inside ABA”, concerning the 
creation of a commission of “elder 
statesmen” of the Bar of each state to 
hear privately complaints from lawyers 
about discourteous or unfair treatment 
at the hands of sitting judges inter- 
ested me. 

I have been a trial judge in the Court 
of Common Pleas of Lake County, 
Ohio, since January 1, 1929, except for 
some four years when called back to 
serve in the Army. During these years 
of service in a very busy court, many 
lawyers have appeared before me and 
have, with rare exceptions, been cour- 
teous and given me fair treatment and 
I have tried to reciprocate. It is need- 
less to say that I am proud of our pro- 
fession and the lawyers who practice it, 
as were my grandfather, father and 
uncle before me. 

However, like any other profession, 
or business, or calling, be it clerical, 
legal, medical or industrial, there is 

(Continued on page 124) 
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Engineers study section of cable containing dummy amplifier being payed out. Life preserver inscription stands for ‘Bell Laboratories Dry Land Cable Ship Fantastic”’ 


* Come aboard the FANTASTIC! * 


A ship that never sails helps Bell System engineers 


devise the best way to lay undersea telephone cables 


The telephone cables which now con- 
nect America with Europe, Hawaii and 
other distant places have proved enor- 
mously successful. 

Soon more will be needed—to link 
other continents, and to handle the 
ever-rising volume of overseas calls. 
But the new 
being tested call for entirely new cable- 


and lighter cables now 


laying techniques and equipment. 


To save time and money, and permit 
studies of the problem under controlled 
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conditions, a mock-up of a cable-laying 
ship—dubbed the Fantastic—has been 
built on a New Jersey hilltop some 
twenty-eight miles from the nearest salt 
water. There, most days, you will find 
Bell Laboratories engineers busily test- 
ing the new methods and equipment 
they have devised. 

Winches whine as long sections of 
cable are pulled up from the “hold” 


as if the 
Fantastic were truly at sea. Flying 


and payed out “overboard” 


BELL TELEPHONE SYSTEM 


American Bar Association Journal 


gaily from a yardarm are maritime 
signals warning other vessels to stay 
clear. 

Elsewhere in the Laboratories, ex- 
periments show how to grip the cable 
and control its speed, what happens as 
it sinks into the sea, how fast it should 
be payed out to fit the ocean bottom 
Still other studies plot the hills 


and valleys of the ocean floor where 


snugly. 


the cable wil: eventually be laid. 

The result —telephone service across 
the ocean as good as your own local 
service. It is progress like this which 
is the purpose of our constant research 
and experimentation in all fields of 
communications. 
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American Bar Association Journal 


the of ficial organ of the American Bar 


The objects of the American Bar Association, a voluntary 
association of lawyers of the United States, are to uphold 
and defend the Constitution of the United States and main- 
tain representative government; to advance the science of 
jurisprudence; to promote the administration of justice and 
the uniformity of legislation and of judicial decisions 
throughout the nation; to uphold the honor of the profes- 
sion of law; to apply its knowledge and experience in the 
field of the law to the promotion of the public good; to 
encourage cordial intercourse among the members of the 
American Bar; and to correlate and promote such activities 
of the bar organizations in the nation and in the respective 
states as are within these objects, in the interest of the legal 
profession and of the public. Through representation of 
state, territory and local bar associations in the House of 
Delegates of the Association, as well as large membership 
from the Bar of each state and territory, the Association 
endeavors to reflect so far as possible, the objectives of the 
organized Bar of the United States. 

There are eighteen Sections for carrying on the work 
of the Association, each within the jurisdiction defined by 
Antitrust 
Law; Bar Activities; Corporation, Banking and Business 


its by-laws, as follows: Administrative Law: 


Law: Criminal Law; Family Law; Insurance, Negligence 
and Compensation Law; International and Comparative 
Law: Judicial Administration; Labor Relations Law: Legal 
Education and Admissions to the Bar; Mineral and Natural 
Resources Law: Municipal Law; Patent, Trademark and 
Copyright Law; Public Utility Law; Real Property, Probate 
and Trust Law: Taxation; and the Junior Bar Conference. 
Some issue special publications in their respective fields. 
Membership in the Junior Bar Conference is limited to 
members of the Association under the age of 36. who are 
automatically enrolled therein upon their election to mem- 
bership in the Association. All members of the Association 
are eligible for membership in any of the other Sections. 

Any person who is a member in good standing of the 


Association 


Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or terri- 


torial court of record, is eligible to membership in the 


Association on endorsement, nomination and election. Ap- 


plications for membership require the endorsement and 


nomination by a member of the Association in good stand- 
ing. All nominations made pursuant to these provisions are 
reported to the Board of Governors for election. The Board 
of Governors may make such investigation concerning the 
qualifications of an applicant as it shall deem necessary. 
Four negative votes in the Board of Governors prevent an 
applicant's election. 

Dues are $16.00 a year, except that for the first two 
years after an applicant’s admission to the Bar, the dues 
are $4.00 per year, and for three years thereafter $8.00 per 
year, each of which includes the subscription price of the 
JournaL. There are no additional dues for membership in 
the Junior Bar Conference or the Section of Legal Educa- 
tion and Admissions to the Bar. Dues for the other Sections 
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tained from the Association offices at 1155 East 60th Street, 
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be accompanied by a check for dues in the appropriate 
amount as follows: $16.00 for lawyers first admitted to the 
Bar in 1954 or before; $8.00 for lawyers admitted in 1955, 
1956 and 1957; and $4.00 for lawyers admitted in 1958) 
or later. 


Manuscripts for the Journal 
® The Journat is glad to receive from its readers any manuscript, material or suggestions of items for publica- 


tion. With our limited space, we can publish only a few of those submitted, but every article we receive is con- 


sidered carefully by members of the Board of Editors. Articles in excess of 3000 words, including footnotes, cannot 


ordinarily be published. 


Manuscripts submitted must be typewritten originals (not carbon copies) and must be double or triple spaced, 


including footnotes and any quoted matter. The Board of Editors will be forced to return unread any manuscript 


that does not meet these requirements. 


Manuscripts are submitted at the sender’s risk and the Board assumes no responsibility for the return of ma- 


terial. Material accepted for publication becomes the property of the American Bar Association. No compensation 
is made for articles published and no article will be considered which has been accepted or published by any 


other publication. 
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“_.. And then he said..." 


Your Edison Voicewriter 


will recall it all perfectly! 


It’s LIKE A SECOND MEMORY . . . one 
that never forgets ... never tires... 
when you have an Edison Voicewriter to 
record the spoken statement of your 
client or witness! 


So many ways the Voicewriter can 
prove invaluable! Use it to quickly catch 
up with correspondence, reports, memo- 
randa and briefs, during off-hours in the 
office or at home. No need to have your 
secretary present. When you’re done, just 
give her the Voicewriter Diamond Disc 
for speedy, error-free transcription. 


Edison Voicewriter 


\ product of Thomas A. Edison Industries. McGraw-Edison Company, 
Nest Orange, N. J. in Canada: 32 Front Street W., Toronto, Ontario 


You'll find the Voicewriter a big help in 
preparing pleadings, too. It pauses when 
you do, yet it costs you nothing to keep 
it waiting. Use it to outline speeches, 
clean up paper work for your outside 
activities. 

Even use it as a “fee memory” to re- 
cord the time devoted to each client! 

See it in action. Mail coupon today 
for free demonstration, or for an inform- 
ative folder, ““The Case of Paper Work 
Details vs. Professional Productivity.” 
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The new Voicewriter, 
the finest dictating instrument 
ever built 


To: 
Edison Voicewriter, Dept. AJ-2 
West Orange, New Jersey 


Tell me more about the Edison Voicewriter 


[] I want a free demonstration 
I want a free copy of “The Case of 
[_] Paper Work Details vs. Professional 
Productivity” 
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PRODUCTIVE: TIME 
for Higher Earnings 
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LAW VERS 


DAILY LOG Practice Management Record 
Forms act as “headquarters” for all data nec- 
essary to plan your work more efficiently — 
help you get things done on time — keep your 
practice on a smooth running basis day after 
day. You and your secretary will have a ‘‘stand- 
ard practice” on all essential data — charges, 
receipts, payroll, listing of business. Adaptable 
to any practice — pays for itself in billings 
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(Continued from page 118) 
always a very small minority who prove 
the exception to the general rule. In 
dealing with them it is extremely hard 
for a judge, or any human being, de- 
spite his best efforts, to be courteous. 
Perhaps they do not deserve it. 
Therefore, | hope President Ran- 
dall’s recommendation is adopted, pro- 
vided the judge’s side of the story is 
heard by these “elder statesmen”. | 
saw no mention of a hearing for the 
judge in this otherwise excellent sug- 
gestion. 
Painesville. Ohio W.5S. SLocum 
He Likes a Time Limit 
for Oral Arguments 
As a lawyer who has been engaged 
in appellate arguments before our 
courts for more than half a century, I 
venture to disagree with Mr. Robert 
English 


(Appellate) Arguments in your Decem- 


Ruppin’s American Versus 
ber issue. 

1. | prefer a time limitation for 
argument. It preserves equality be- 


tween opposing counsel. The lawyer 
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can overcome the supposed hardship 
of the time limit by the care with 
which he prepares his argument to fit 
the limit. Even the drastic limit of our 
own state supreme court of half an 
hour to a side need not cripple the 
lawyers argument if he has written 
the most thoughtful brief of which he 
is capable; for in half an hour the 
lawyer can bring out of the clutter of 
the record the strongest two or three 
points on which he relies and set them 
in clear relief. 

I believe w 
tions from the court. We need to know 


If we 


know all the aspects of the case we 


e should relish ques- 
what the judges are thinking. 


should be able to profit by their ques- 
lions. 

Because half an hour to a side is so 
short for argument, our state supreme 
court is sparing of questions. This is a 
pity, and for this reason I would pre- 
fer three quarters of an hour to a 
S. Circuit Courts of 
so that there can be greater 


side, as in our U. 
Appeal, 
interchange of ideas between lawyers 
and juries. 
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I enjoy most of all arguments in the 
United States Supreme Court where 
the still longer time limit enables its 
justices to interrupt the more freely 
with questions and where the lawyer 
has a sense of unhurriedness that is 
welcome. But this is enjoyment, not 
a necessity. In short, time limits that 
are reasonable discipline the lawyer, 
make him work harder. Such discipline 
is good for us all. 

True, much depends on the char- 


If the 


lawyer is fortunate enough to appear 


acter of the appellate court. 


before a hard-working, conscientious 
appellate bench, such as we have in 
the State of Washington, that keeps up 
with its heavy work schedule, whose 
opinions disclose that they have faith- 
fully studied briefs and records—and 
a majority of our jurists, I believe. 
measure up to this standard—the time 
limitations work well. If jurists fall 
below that standard unlimited argu- 
ment will still be inadequate. 
BENJAMIN H., Kizer 

Spokane, Washington 

(Continued on page 126) 
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FAMILY TAX PLANNING 


By Ralph S. Rice, Professor of Law 4 
University of California, School of Law, Los Angeles F | 





FAMIL) 


di " Presents you with hundreds 2 
of complete Family Tox Plas... 4 


A new treatise for the general practitioner covering all phases of income, 
gift and estate taxation. Shows you step by step how to analyze and plan 
family finances for maximum tax economy — how to set up complete pro- 
grams that will stand the test of time. Contains hundreds of examples; 
check lists of information to obtain; steps in making computations; etc.; 
etc. Covers every type of family business relationship from single proprie- 
torships to corporations and when you should recommend each type. A 
separate section of model tax forms and clauses is included to carry your 
tax planning right in to the final black and white. Fully annotated to all 
state and federal statutes, rules and regulations. Contains an excellent 
bibliography, complete tables of statutes and regulations, plus a pin point 
index. 
















































THE TAX FORTNIGHTER 


Keeps you posted on all the latest 

tox decisions in five minutes time... 
A complete digest of ALL THE LATEST TAX DECISIONS, rushed 
to you every two weeks. A five minute check of all decisions classified 
by subject matter points to decisions you MUST read and others that 
you can SKIP for the moment. Expertly digested to give you the 
FACTS, the chain of REASONING, the precise HOLDING. Ques- 
tionable decisions are immediately challenged by the editor and com- 
mented upon. (Five recent cases challenged were reversed on appeal.) 


Next three issues sent without cost or obligation. If not delighted 
simply cancel and return bill to us unpaid. 


Please send FAMILY TAX PLANNING for Two Weeks’ 
Free Examination. Price, if retained, $27.50. 


CT] Please rush me the next three issues of THE TAX FORT- 
NIGHTER. One year subscription, if continued, $40. 


MATTHEW BENDER 
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LEGAL INSTITUTIONS 


TODAY AND TOMORROW 


The Centennial Conference Volume 
of the Columbia Law School 
Edited by Monrad G. Paulsen 


Thirty distinguished scholars of the legal profession 
—judges, law teachers, practicing lawyers, and legis- 
lators—participated in the symposium held Novem- 
ber 6, 7, and 8, 1959, to commemorate the Centen- 
nial of the Columbia Law School. The many-faceted 
papers of the speakers are collected in this volume. 
They are focused on the vital problems now 
challenging our basic American legal institutions 
(courts, legislatures, administrative bodies, the bar, 
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ment under a rule of law. 


368 pages 





and agencies for international lawmaking). The 
suggestions of the conferees are invitations to work 
for the continuation and improvement of govern- 


Contributors to this volume include 
Breitel, Frank C. Newman, Warner W. Gardner, 
Philip C. Jessup, and William O. Douglas. 


Columbia University Press 
2960 Broadway, New York 27, N. Y. 


Charles D. 
ing outside: 
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Blueprints 
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The Genco is simple to operate. Copies 


anything printed or written . . 
colors. Copies ball point pen signatures. 
Clean, sharp copies. No darkroom. No 
washing or fixing. Machine pays for itself 
by making copies that you are now order- 
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* Copies from bound books 
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(Continued from page 124) 
The Problems of an 
International Patent 

The paper by Mr. Richard Spencer 
entitled A European Patent: An Old 
and Vexing Problem, pages 1157-1159 
of the November, 1959, JOURNAL, is an 
interesting and valuable historical re- 
view of conventions dedicated to de- 
velop an international patent practice. 
He notes that convention members, of 
necessity, have been required to estab- 
lish limited reciprocal privileges but 
that no standard has developed to make 
all patent rights reciprocal. In my 
opinion, we are presently unable to 
agree upon a uniform world practice 
for at least the following reasons: 

(1) The patent is a grant of a 
monopoly and the rights which therein 
accrue depend upon the antitrust atti- 
tudes of the respective sovereigns which, 
being non-uniform, also fluctuate with 
time and economic necessity. 

(2) The patent grant is a property 
right which, by definition under the 
common law, is what the sovereign is 
willing to grant. Property vights, in 
particular, vary under civil and com- 
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mon law systems and even renvoi fails 
to establish a coherent practice of inter- 
national law. A property right has 
meaning only when backed by the 
potential force the sovereign can and 
may possibly apply to carry out its 
determination; it is a serious question, 
at present without answer, whether con- 
vention members can intelligently en- 
force the property right in a patent 
granted in a foreign country, even after 
review by a designated international 
group. 

(3) There are lacking standards of 
invention, patent review and opposition 
(for example, no opposition to patents 
but opposition to trademarks in the 
U. S. Patent Office), methods of prov- 
ing conception and reduction to prac- 
tice, loss of patent rights due to sale, 
use or publication prior to patent appli- 
cation, taxation to force practice of 
invention, and, more specifically, social 
and political attitude in relation to both 
the inventor and society towards pro- 
motion of the arts and sciences. 

(4) Organizations which seek patent 
monopoly in other countries have local 
legal representatives familiar with the 
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oddities of the legal system and are 
uniquely set up to remedy local in- 
fringement. 

It may be stated that absent iron 
curtains, intense nationalism, and social, 
political and economic insulation, na- 
tional patent practices and industrial 
development will ultimately lead to a 
more uniform international patent sys- 
tem, but this will only be accomplished 
deliberately by the slow and meticulous 
elimination of differences in the legal 
systems of the world. 

BENJAMIN BERNSTEIN 
Garden City, New York 


We Like 
To Hear This 

I would appreciate your renewing 
my student subscription to the AMERI- 
CAN Bar ASSOCIATION JOURNAL, as per 
the enclosed application. I would fur- 
ther appreciate having this renewal 
start with the January, 1960, volume, 
as I do not want to miss any issue of 
the JOURNAL. 

As a married, evening law student, 


(Continued on page 128) 
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A group of your fellow attorneys, conscious of the unfor- 
tunate lacunae in our personal law libraries, and of the 
difficulty of filling such gaps from normal sources, has 
formed a new kind of book club, devoted to finding, dis- 





seminating, and (when necessary) actually publishing in 
new editions... 


including the rich and classic works, 


old and new, on constitutional history, men famous in the law, government, jurisprudence, famous trials, 


Monthly selections are chosen for the Members by an 
eminent and distinguished Board of Editorial Advisors: 


Judge Learned Hand 


e Judge Alexander Holtzoff 


Dean Roscoe Pound, Emeritus 


Mr. Merlo J. Pusey 
Joseph N. Welch 


Mr. F. Trowbridge vom Baur 


Your LAWYERS’ LITERARY CLUB offers original 
publishers’ editions, each month, at savings up to fifty 
per cent—all selected to broaden our understanding of 
the great periods of the law, the philosophies and con- 
tributions of men of genius, books which are or will be 
Alternate selections will be 
available from the Treasure List of Classics. 

GIFT CLASSICS will be selected and sent to each 
Member, without cost, with every third book accepted, 
after the initial period of obligation to accept six books 


classics of legal literature. 


during the first year. 


legal essays, the judiciary, and fictional subjects. 


by Pollock and Maitland, with a 
new introduction written espe- 
cially for our edition by Dean 
Roscoe Pound, Emeritus. 

This great work of legal historical 
scholarship is offered as a special 
premium to new Members, at the 
unprecedented price of 7.50 for the two-volume set. The 
original publisher’s price was 30.00. 





by Edward S. Corwin, New York 
University Press. Publisher’s price: 
6.50. Special price to Members: 
5.20. 

You begin your Membership with 
this first monthly selection by the Board of Editorial 
Advisors. “The major source book for an understanding 
of the nature and functioning of the Presidency . . . will 
become a classic of political science writing in this 
country.” Columbia Law Review. “Enriched with the 
lore of practice and opinion.” Yale Law Journal. 





3) AWYERS? LITERARY CLUB 


The Barr Building, 910 Seventeenth Street, N. W., Washington 6, D.C. 


j 


Enroll me as a Charter Member of the 
Lawyers’ Literary Club, and send me as 
my first selection THE PRESIDENT: 
OFFICE AND POWERS. I understand 
that I will also receive the two-volume 
HISTORY OF ENGLISH LAW, at the 
special Charter Member’s price ‘of only 
7.50 (plus postage and handling). I 
understand that you will bill me later. 


I agree to accept a minimum of five addi- 
tional books during my first year of 
membership. I understand that, after my 
first six books, I will receive the current 


GIFT CLASSIC with every third book I 


accept. without cost except a small charge 











ded to cover postage and handling. I NAME___ gE. : a 
understand that you will send me a copy (please print plainly) 
of the Treasure List of Classics. 
I reserve the right to cancel my member- ADDRESS, — 
ship at any time after my initial purchase 
of six selections. 

CITY. ZONE 

0 I would prefer an alternate to the first 
month’s selection. Please send me the 
Treasure List of Classics from which to STATE. 
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Liberty and Peace under Law 


WORLD LEGAL ORDER 


Possible Contributions by the 
People of the United States 


By WALLACE McCLURE 


In this timely, convincing, and practical book, supported 
by solid legal arguments, Dr. McClure, author of Inter- 
national Executive Agreements, helps signalize and estab- 
lish a hierarchy of law in which world law is supreme 
and under which international disputes can be resolved 
in peaceable settlement. 

After determining that, as between treaties and statutes, 
treaties must in law prevail, Dr. McClure clearly demon- 
strates that legal logic prescribes the supremacy of supra- 
national common law. He points out the changes and de- 
velopment necessary in existing law, the United Nations, 
and other legal institutions to make them a satisfactory 
basis of world legal order; he shows how to hasten the 
evolutionary development of legal and constitutional 
concepts already in existence for the needs of the world 





community. 
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Table of Cases. Table of International Legislation and 
Constitutions. Bibliography. Index. 390 pages. $6.00. 
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(Continued from page 126) 
my time must be rationed rather care- 
fully; but I’ve found that the time 
B. A. JouRNAL, 
whether in research for a law review 


spent reading the A. 


article, entertainment, or for the more 
intangible but nonetheless real feeling 
of being brought closer to my chosen 
profession, is time well spent. 

Therefore, along with this renewal, 
I want to send my thanks for the issues 
of the past year, and for the education, 
enjoyment and spirit which they have 
given me. 

STANLEY W. NATHANSON 

Brooklyn, New York 


In Defense of 
Senator Joe 

The review of Richard Rovere’s bi- 
ography Senator Joe McCarthy in last 
December’s JOURNAL displays a con- 
siderable ignorance of the workings of 
the Communist conspiracy. 

The reviewer is apparently unaware 
that the author of this lengthy attack on 
Senator McCarthy was for years on the 
payroll of the Communist Party as an 
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New Masses. It was the Communist 
Party which coined the smear term 
“McCarthyism” (Daily Worker, May 
4, 1950) and gave it widespread cur- 
rency. 

The reviewer refers to “the suspi- 
cion” of Alger Hiss’s guilt. Since Hiss’s 
conviction for perjury in denying that 
he turned secret State Department doc- 
uments over to Communist agents was 
approved four times by the federal 
courts and certiorari twice denied by 
the Supreme Court, the word “suspi- 
cion” ranks as the legal understatement 
of the year. 

The reviewer charges Senator Mc- 
Carthy with leading a witch hunt “with 
his tales of spies and hidden agents”. 
It was McCarthy who first exposed the 
hidden agent William Remington, who 
occupied a key position in the Depart- 
ment of Commerce where he was able 
to hold up export licenses for the de- 
livery of supplies to the Republic of 
China while it was struggling to pre- 
vent the Communists from seizing main- 
land China (conviction affirmed 208 


American Bar Association Journal 


editor of the Communist publication, 


F. 2d 567). It was McCarthy who first 
exposed Edward Rothschild, who was 
handling the assembly of secret mili- 
tary and Atomic Energy Commission 
documents in the Government Printing 
Office, after these documents had been 
printed piecemeal in separate areas to 
prevent any one person from knowing 
their total contents. 

It was McCarthy who first exposed 
the espionage ring in the electronic 
warfare laboratories at Fort Monmouth. 
Two years later a high-ranking Russian 
electronics warfare officer defected to 
the West. Testifying under the pseudo- 
nym of Colonel Andriyve to protect his 
family, he told the Senate Internal 
Security Subcommittee in June, 1956. 
that he personally examined in Moscow 
a great quantity of secret and top secret 
American radar documents which had 
been stolen from Fort Monmouth. 

It was McCarthy who first exposed 
the hidden agent Owen Lattimore. 
Later, after hearing fifteen volumes o! 
sworn testimony, the Senate Internal 
Security Subcommittee, which was com- 
posed of seven lawyers and did not 
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include McCarthy, unanimously con- 


cl ided that Lattimore was “a conscious, 
a: ticulate instrument of the Soviet con- 
spiracy”. 

It was McCarthy who uncovered a 
(ommunist named Annie Lee Moss 
working in the code room of the Penta- 
oon, The Anti-Anti-Communist League 
went into action, and like Rovere and 
his book reviewer, accused McCarthy 
of witch-hunting. On October 30, 1958, 
press dispatches announced the release 
by the Subversive Activities Control 
Board of records filed with it by the 
Communist Party which listed this 
same Annie Lee Moss as a card-carry- 
ing dues-paying party member. 

The reviewer just cannot believe that 
there are any real Soviet spies or hid- 
den agents. The unpleasant facts are 
that Anglo-American atomic and hy- 
drogen bomb secrets were stolen, not 
by imaginary witches, but by scientists 
Klaus Fuchs and Bruno Pontecorvo, 
both now working behind the Iron 
Curtain. Anglo-American State Depart- 
ment secrets were stolen, not by crea- 
tures of McCarthy’s imagination, but 
by Henry Julian Wadleigh (who con- 
fessed to taking 500 documents), Alger 
Hiss, Guy Burgess and Donald Mac- 
lean. So effective are the Soviet hidden 
agents, ridiculed by the reviewer, that 
they were able to whisk Burgess, Mac- 
lean, Mrs. Maclean and three small 
Maclean children from under the sur- 
veillance of Scotland Yard to Moscow 
after British McCarthyites had de- 
manded an investigation. 

So infected are reviewer and author 
with the virus of anti-McCarthyism that 
they are unwilling to credit the Senator 
with the remarkable warning he uttered 
on October 30, 1955, long before the 
Soviet luniks and sputniks: 

Today the decisive weapon is the 
hydrogen bomb: yesterday, it was the 
atom bomb. Tomorrow—and by tomor- 
row I mean possibly within the next 
year—the decisive weapon . . . could 
well determine the fate of Western 
civilization. Yet tonight I must report 
to you that the available evidence is 
(1) that the Soviet Union is winning 
that race, and (2) that it is possible 
that the Soviet Union is winning the 
race because well-concealed Commu- 
nists in the United States Government 
are putting the brakes on our own 
guided missile program. 

(Continued on page 130) 
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Shall 
We 
Amend 
The 
Fifth 
Amendment? 
By LEWIS MAYERS 


Author of The American Legal System 








A distinguished lawyer and teacher 
of law considers in turn the various 
situations in which the Constitu- 
tional privilege is encountered, and 
each of the various types of in- 
dividuals who may invoke it. A short 
course in legal procedure, this is also 
an analysis of how abuses of the 
privilege could be limited, yet the 
rights of the citizen be maintained. 
“A sane and comprehensive discus- 
sion of the history, operation, and 
policy of the privilege and will do 
much to shape iis future.”-—-CHARLES 
T. McCormick, Professor of Law, 
University of Texas. $5.00. 


At all bookstores or from 


HARPER & BROTHERS, N.Y. 16 











(Continued from page 129) 

The intercontinental ballistic missile 
will revolutionize warfare in our day— 
as, in the past, warfare was revolu- 
tionized by the invention of gunpowder, 
later by the airplane, and, more re- 
cently, by the atom and _ hydrogen 
bombs. And, as always—when one side 
has the revolutionary weapon and the 
other does not—the latter is at the 
absolute mercy of its enemies. 

Now, my good friends, the best and 
only known defense against a Commu- 
nist-guided missile attack is an inter- 
continental guided missile arsenal of 
our own, 


Since Senator McCarthy was also a 
lawyer and a judge I am sure the 
JoURNAL will want to do justice to his 
memory and to print both sides of the 
McCarthy story. 

J. F. ScH.ar vy, Jr. 
Alton, Illinois 


Russian Bear 
and Red Fleas 
Mr. Robert Coulson, of New York 
City, reviewed the book entitled Senator 
Joe McCarthy by Richard H. Rovere 
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the #1 authority on the subject 
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sionals purchase “buy” and “sell” options 
(call and put) because they know these 
options can make big profits for them and 
also can protect unrealized “paper” profits on 
the stocks they own. 

This book shows how they do it and how 
you too can make maximum profits on mini- 
mum investment. It shows also how you can 
sell options on your own stock to increase 
income, where and how to buy and sell puts 
and calls, how to use them to make capital 
gains instead of short-term profits, how to use 
options to protect profits on your stocks, etc. 

This book costs you only $3.00. It can help 
you make a fortune. And you can examine it 
Free. Fill in and mail this coupon today. 








To your favorite bookseller, or 
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419 Park Ave., South, New Tork 16,N.Y. 

| Please send me Herbert Filer’s UNDERSTANDING Put | 
AND CALL OPTIONS for 10 days free examination. 
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| $3.00 plus the postage charge within 10 days as pay- | 
ment in full, 


Name_ 


Address. 





OE 


0 SAVE. Send check with coupon, then we pay post- 
fe age. Same money-back guarantee. 


(JourNAL—December, 1959, 
1298). 
A part of one paragraph in that 


page 


review creates a presumption of prop- 
aganda serving to nullify an objective 
book review. The suspect sentence is 
“McCarthy’s roots were planted in a 
pumpkin field and fertilized by the 
suspicion of Alger Hiss’s treason”. 

Unless memory fails the writer com- 
pletely, Alger Hiss was not only sus- 
pected but was convicted. The micro- 
film in the Chamberlin pumpkin sup- 
plied the affirmative evidence for the 
conviction. 

Mr. Coulson might also read Masters 
of Deceit by J. Edgar Hoover, Director 
of the Federal Bureau of Investigation. 

If there is a moral or rule to be 
derived from the subtle efforts of so- 
called liberals, minimizing the constant 
“Cold War” 


be said to be, 


of the Communists it can 
“He who crawls in bed 
with the Russian Bear will acquire some 
Red fleas.” 

STANLEY M. DoyLe 
Polson, Montana 


American Bar Association Journal 


Which Witch 
Is Which? 

Apparently the “bile choking [his] 
gorge” seeped into his pen when Robert 
Coulson wrote his alleged “review” of 
Rovere’s Senator Joe McCarthy. 

A more astounding collection of 
clichés, fallacies and diatribe would be 
difficult to find in the pages of a lay 
journal, not to mention a journal for 
members of the Bar. 


It is obvious, from his flippant use 


‘ 


of language such as “red fleas”, “sus. 
picion of Alger Hiss’s treason”, “witch. 
that Mr. Coulson is 


woefully ignorant of or indifferent to 


hunt’, etc., etc.. 


the danger against which Senator Me- 
Carthy fought. 
gest he read the scholarly and unhys. 


For background, I sug. 


terical analysis of “McCarthyism” in 
Buckley and Bozell’s brilliant McCarthy 
and His Enemies. And if he wishes to 
be really intrigued with “tales of spies 
let him read the 
fantastic case involving the almost suc- 
cessful attempts by Paul H. Hughes to 
convince willing listeners Joseph L. 


Rauh, 


sorted anti-McCarthyites of preposter- 


and hidden agents” 


Alfred Friendly and other as- 


such, for example, as the 
whopper that Senator McCarthy and 
his staff had amassed an arsenal of 


ous tales 


pistols, machine guns, etc., in the Sen- 
ate Office Building. 
Witch hunt, Mc. Coulson? Depends 
on whose witch is hunted! 
GERTRUDE J. Buck 
Bayside, New York 


McCarthy Review Was 
Three Columns Too Long 
The review of Rovere’s book was 
three columns too long. “Will we ever 
be safe” from people who have never 
read J. Edgar Hoover’s book Masters 
of Deceit. One of Reviewer Coulson’s 
gems is “McCarthy’s roots were planted 
in a pumpkin field and fertilized by 
the suspicion of Alger Hiss’s treason”. 


McCarthy, 


Senator, never went so low as to write 


veteran jurist and U. 5. 


a thing like that. There is a suspicion 
in the minds of us Midwest yokels that 
the intellectual eggheads of the East 
are more ready to use a hatchet against 
a loyal, patriotic citizen, than to even 


(Continued on page 132) 
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(Continued from page 130) 
admit the possibility that Communists 
do exist, much less recognize them 
when they meet and associate with 
them. 

Z. L. BEGIN 


Marshall, Minnesota 


W hat Does 
Mr. Coulson Mean? 

Re the one thousand word review 
of Richard Rovere’s book Senator Joe 
McCarthy in your December, 1959, 
issue over Robert Coulson’s signature, 
what does Mr. Coulson mean when he 
states “...this account of his career 
proves out to be a rich vein of spit-in- 
your eye individualism”. 

Does he mean that Senator McCarthy 
was a “spit-in-your eye individualist”, 
or that Richard Rovere was a “spit-in- 
your eye individualist” ? 
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Before he wrote his review, did Mr. 
Coulson read the masterly criticism of 
Rovere by L. Brent Bozell entitled The 
Fantasy of Richard Rovere re the slan- 
ders by Rovere appearing in Rovere’s 
book? If not, let him read that article 
in the July 4, 1959, issue of National 
Review, of which Mr. Bozell is one of 
the editors, besides being, I believe, 
one of the prominent members of the 
American Bar Association as well as 
a close friend and former associate of 
Senator McCarthy in Washington. 

And does Mr. Coulson know that 
another close associate of Senator Mc- 
Carthy, Roy Cohn, who was also slan- 
dered in the same book by Rovere, has 
filed suit against Rovere for $1,000,000 
damages—for verification see National 
Review for September 14, 1959. And 
Mr. Cohn will give Mr. Rovere an ex- 
pensive lesson which he certainly needs. 

Joun F. Kavanacu 


New Smyrna Beach, Florida 


He Liked 
Mr. Palmer’s Article 


A thousand thanks to Ben Palmer 
for writing, and to you for publishing 
in the November JOURNAL his scholarly 
piece on the merit and the influence 
of Roman law. 

Articles of this type expand the law- 
yers vision and imagination — and 
keep his mind at stretch. And the love- 
liness of Palmer’s diction may well 
inspire lawyers to write better. 

Louis S. GoLDBERG 


Sioux City, lowa 


The Bar Needs 
Better Qualified Lawyers 

... It is true that the Bar is over- 
crowded. This moreover bears directly 
upon the study of “Professional Re- 
sponsibility” undertaken and explained 
by no less a personage than our able 
Past President, the eminent Ross L. 
Malone, in his farewell address before 
the Annual Meeting in Miami earlier 
this vear. If one reads between the 
lines of Marion Edwyn Harrison’s let- 
ter in the December issue, the Bar 
contains too many with physical, men- 
tal and moral aberrations—not that it 
is overstaffed per se. There have been 
numerous, intelligent law students and 
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qualified practitioners who have fallen 
into disrepute some years after engag- 
ing in active practice. This has heaped 
disgrace upon themselves and upon the 
profession as a whole. The reasons, 
therefore, would be most didactic and 
enlightening in the current attempts of 
all bar associations toward the better 
understanding of “Professional Re- 
sponsibility”. 

In conclusion, I think I echo the 
sentiments of the legal profession in 
trying to determine the underlying 
causes of lack of fully qualified mem- 
bers at the Bar by quoting from Mr. 
Harrison’s remarks themselves, “. . . if 
these attorneys who ought not to be 
members of the profession had been 
eliminated at the beginning .. .” I won- 
der would Mr. Harrison care to tell us 
how this will be accomplished? 

Emory F. Coun 


Roswell, New Mexico 
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MODERN FACTORING i, 
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AND HOW IT MEETS 
TODAY'S NEW { 
FINANCIAL REQUIREMENTS Not long ago an article ap- 


peared in the American Bar 


Reprinted tram the 
AMERICAN BAR ASSOCIATION JOURNAL 


| 
i 
Association Journal which 
\ created considerable interest. 
®) Its title was ““Modern Factor- 
© | 
i 
| 


Commerciat Factors Corporation 


ing And How It Meets Today’s 
New Financial Require- 


& service of 


ae ments.” Its subject is espe- 
cially applicable today, as businessmen prepare financially 


for the uncertainties in the money market. 


Because of the great number of requests we have received 
for copies of the article, we recently reprinted it in booklet 
form. We are pleased to make it available without cost or 


obligation to members of the legal profession. 


the 
BUSINESS 
GROWTH 


In addition, we invite you to PLAN 


write for copies of “The Busi- 
ness Growth Plan,” a 16-page 
booklet designed for distribu- 
tion to your clients. It de- ae e 


Commercial Factors Corporation 


scribes in nontechnical 





language how factoring, a 
Fe z D 
specialized form of commercial financing, provides five ma- 
jor requirements for sound and profitable business growth. 


For free copies, please address your request, speci- 
fying the publication and the quantity desired, to 


Mr. Walter M. Kelly, President. 


In addition to old-line factoring, described in detail in the 
above two booklets, Commercial Factors Corporation offers 
a wide range of credit and financial services, including non- 
notification factoring and accounts receivable financing. We 
also assist many of our clients by advancing funds, on a se- 
cured or unsecured basis, to support inventory, for machin- 
ery purchases, plant expansion programs, mergers, acqui- 


sitions. etc. 


We would be pleased to discuss these services with you in 


detail when the occasions arise. 


Commercial Factors Corporation 
One Park Avenue « New York 16, N. Y. 
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AMERICAN BAR ASSOCIATION JOURNAL 
(Volume 46) 
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JourNaL, binding, shipping and handling. These 
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Illinois 


The undersigned hereby nominate 
Karl C. Williams, of Rockford, for the 
office of State Delegate for and from 
Illinois to be elected in 1960 for a 
three-year term beginning at the ad- 
journment of the 1960 Annual Meeting: 

Tappan Gregory, Benjamin Wham, 
Bentley, Harold A. Smith, 
Jerome 5. Weiss, Floyd E. Thompson, 
Daniel M. Schuyler, Laird Bell, Clar- 
ence H. Ross, James P. Hume, Cush- 
man B, Bissell, T. 1. McKnight, Abe R. 


Peterson, Katherine D. Agar, and E. 


Richard 


Douglas Schwantes, of Chicago; 
Charles A. Thomas and Stanton E. 
Hyer, of Rockford; 
Bernard J. Moran, of Rock Island; 
Henry C. Warner, of Dixon: 
Charles EK. Feirich, of Carbondale; 
Russell N. Sullivan, of Urbana; 
Clarence W. Heyl and John E, Cas- 
sidy, Jr., of Peoria: 
Charles Wham, of Centralia. 
Clarence W. Diver, of Waukegan. 


New Jersey 

The undersigned hereby nominate 
John H. Yauch, Jr., of Newark, for the 
office of State Delegate for and from 
the State of New Jersey to be elected 
in 1960 for a three-year term beginning 
at the adjournment of the 1960 Annual 
Meeting: 


Make Your Hotel Reservations Now! 


The Eighthy-Third Annual Meeting 
of the American Bar Association will 
be held in Washington, D. C., August 
29-September 2, 1960. 

1960, issue of the 


JOURNAL carries a complete announce- 


The January, 


ment with respect to hotels, registra- 
tion, ete., and in requesting accommo- 
dations please use the hotel reservation 
application therein provided. 
Attention is called to the fact that 
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Nominating Petitions 


Robert H. Steedle, Charles S. Moore 
and John Lloyd, Jr., of Atlantic City; 
Edward T. Curry, John P. Hauch, 


Hunter III, Charles A. 


Wolverton and Blaine E. Capehart, of 


Jr., James 


Camden; 

Sylvester C. Smith, Jr., Ralph E. 
Lum, Jr., Charles B. Niebling, Joseph 
J. Biunno, William F. Tompkins, C. W. 
Fairlie, Arthur L. Nims III, Nicholas 
Conover English, William J. Glading 
and Arthur C. Dwyer, of Newark; 

Robert K. Bell and Joel A. Mott, dr... 
of Ocean City; 

Francis Caminetti, William W. Ev- 
ans, Sr., John W. Hand, John F. Evans 
and Forster W. dr... of 
Paterson. 


Freeman, 


South Dakota 

The undersigned hereby nominate 
Roy E. Willy, of Sioux Falls, for the 
office of State Delegate for and from 
the State of South Dakota to be elected 
in 1960 for a three-year term begin- 
ning at the adjournment of the 1960 
Annual Meeting: 

Joe L. Maynes, Lloyd C. Richardson, 
Jr., Joseph H. Barnett and Mose S. 
Lindau, of Aberdeen: 

John F. Lindley of Chamberlain; 

John W. Larson. of Kennebec: 

E. D. Roberts and Warren W. May, 
of Pierre; 

Kelton S. Lynn and H. F. Fellows, of 


Rapid City; 


many interesting and worthwhile events 
of the meeting will take place on Sun- 
day, August 28, preceding the opening 
sessions of the Assembly and the House 
of Delegates on Monday, August 29. 

Requests for hotel reservations 
should be addressed to the Registra- 
tion Department, American Bar Asso- 
ciation, 1155 East 60th Street, Chicago 
37, Illinois, and must be accompanied 
by payment of the $35.00 registration 
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Charles Lacey, Gene E. Pruitt, Joe 
W. Cadwell, Merle A. Johnson, Laird 
Rasmussen, A. D. Sommervold, John 
B. Galloway, John E. Burke, G. J. 
Danforth, Jr., Robert G. May and 
Robert C. Heege, of Sioux Falls; 

V. A. Vrooman, of Vermillion; 

Alan L. Austin, O. E. Beardsley and 
Ross H. Oviatt, of Watertown. 


Washington 

The undersigned hereby nominate 
Richard S. Munter, of Spokane, for the 
office of State Delegate for and from 
the State of Washington to be elected 
in 1960 for a three-year term begin- 
ning at the adjournment of the 1960 
Annual Meeting: 

Frank E. Holman, J. Paul Coie, Philip 
D. MacBride, Alfred J. Schweppe, 
Mary Ellen Krug and Otto B. Rupp, of 
Seattle ; 

Clarence A. Orndorff. Benjamin H. 
Kizer. F. J. McKevitt. Kenneth E. Gem- 
mill, Philip 5. Brooke, Charles F. Scan- 
lan, Thomas Malott, R. Max Etter, 
John Huneke, William J. Powell, Hart 
Snyder and Horton Herman, of Spo- 
kane; 

Joseph H. Gordon, F. D. Metzger 
and Charles D. Hunter, Jr., of Tacoma; 

V. O. Nichoson, Nat U. Brown, John 
Gavin and E. F. Velikanje, of Yakima. 


fee for each member for whom reser- 
vation is requested. This fee is NOT a 
deposit on hotel accommodations but is 
used to help defray expenses for serv- 
ices rendered in connection with the 
meeting. 

Be sure to indicate three choices of 
hotels, type of accommodations desired 
and by whom you will be accompanied. 
We must also have definite dates of 
arrival and departure. 
















































































Clip this coupon—mail today! ------ aap teialancnciconatl 


The Judge Advocate General's Office ABAJ—2-60 
Department of the Army 
Washington 25, D.C. 


Please send me details on the opportunities for lawyers in the Judge Advocate General’s Corps. 


NAME 


ADDRESS 





city 





LAW SCHOOL 





DATE GRADUATED (WILL SE GRADUATED) 


el 








graduate lawyers! 


TACKLE 
IMPORTANT 
CASES 


right from the start! 


In the Judge Advocate General's Corps, 
you're a practicing lawyer tackling impor- 
tant cases—right from the start. And your 
authority equals your responsibility. You 
receive an initial commission as a First 
Lieutenant with rapid promotion to higher 
grades. Together with the prestige, pay and 
allowances of an Army officer—you have 
the opportunity for a world-wide practice! 


You gain rapid, invaluable experience as a 
member of the JAGC legal team. Experi- 
ence in a wide variety of legal fields —the 
kind of experience that’s difficult to acquire 
early in a civilian law career. As an Army 
lawyer, you can practice in the following 


fields of law: 


Claims 

Patents 

Litigation 

Real Estate 
Procurement 
Military Affairs 
Military Justice 
Legal Assistance 
International Affairs 


You'll appreciate the professional challenge 
and responsibility that’s yours in the Judge 
Advocate General’s Corps. For full infor- 
mation about joining this outstanding legal 
team, mail the coupon today. 





LAW STUDENTS! 
The JAGC accepts applications from 
young men during their last year in 
law school. Mail coupon for details. 











February, 1960 ¢ Vol. 46 137 





Re 
Al Vew Whaster Guide — 


CORPORATION 
LAW AND PRACTICE 


WITH FORMS 


Complete in 2 a 


By 


GEORGE D. HORNSTEIN 


of the New York Bar 


Nationally recognized as an outstanding 
Authority on Corporation Law 


Sets out clearly and concisely 
all essentials of Corporation Law 


Ask for full details including descriptive 
circular and attractive introductory price 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


138 American Bar Association Journal 

















Recent Trends 


in the Criminal Law 


Mr. Doub devotes his attention to two aspects of criminal law: the 
problem of setting up standards to guide judges in imposing sentences 
and the need for some revisions in the work of the United States Com- 
missioners. The article is taken from an address delivered before the 
Section of Criminal Law at the Association’s 1959 Annual Meeting in 
Bal Harbour/Miami Beach last August. 


by George Cochran Doub °¢ Assistant Attorney General of the United States 


ao 
| HE MOST CONSPICUOUS trend 
in criminal law in recent years has been 
the new look at some of our established 
concepts accompanied by an eagerness 
to overhaul well-defined notions and 
principles. During the past five years, 
there has been more inquiry, study and 
questioning of the method of our sys- 
tem of criminal justice than in any 
prior period in our history. Re-evalu- 
ation has included the causes of crime, 
the criminal court process, sentence, 
probation, parole and custodial care. 
It is difficult to avoid the conclusion 
that this ferment indicates an under- 
lying dissatisfaction with our simpli- 
fied treatment of crime and _punish- 
ment in the modern society. 
Commissions for the study and re- 
vision of criminal codes have been 
ippointed in a number of states, and 
the State of Wisconsin has recently 
proceeded further and adopted a new, 
more direct and less ambiguous code. 
rhe painstaking work of the American 
Law Institute in the development of its 
Model Penal Code is attracting increas- 
ing attention and even proposed sec- 
tions contained in its tentative drafts 
iave achieved sufficient recognition to 
e cited in Supreme Court opinions. I 
iave no doubt that the Model Penal 
‘ode proposals will make notable con- 
ributions to the complex problem of 
econciling criminal justice with desir- 


ible theories of social justice to the ad- 


vantage of both the individual and 
society. 

In recent years, recognizable tenden- 
cies of court decisions have favored 
the development of new and sometimes 
novel aids in the defense of federal and 
state criminal prosecutions. Standards 
for the admissibility of confessions 
have been made more exacting by the 
assertion of the doctrine that a con- 
fession, taken at a time when the ac- 
cused is in custody but has not been 
promptly brought before a committing 
magistrate, is inadmissible, even though 
there may be no actual evidence of 
duress or coercion. Judicial sanctions 
with respect to improprieties of search- 
ing or arresting officers under McNabb, 
Mallory and other decisions have taken 
the form of a denial of admissibility 
of the prejudicial material which may 
have been obtained. The right to pre- 
trial and trial discovery of the Govern- 
ment’s documentary evidence has been 
extended, 

Not only the police have been singled 
out for tighter standards of conduct, 
but the trend has been in favor of re- 
quiring prosecutors and trial judges to 
meet more meticulous criteria. Far less 
latitude is permitted the Government in 
jury argument than is allowed the de- 
fense. Convictions may be reversed 
upon the ground that comments of the 
trial court upon the evidence may have 


been susceptible of prejudicial interpre- 
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tation or its instructions to the jury con- 
tained overemphasis or underemphasis. 
Another interesting factor may be 
the greater attention accorded to the 
defense of insanity than prevailed in 
the less recent past. The trial court’s 
instructions to the jury with respect to 
mental disease are reviewed by appel- 
late courts with particular care and 
reversals in cases of this kind have 
been frequent, particularly in the Dis- 
trict of Columbia, where the Court of 
Appeals has been attempting to develop 
a more broad, and less definite, rule 
than that of McNaughton, which pre- 
vails in most courts elsewhere. May I 
make here one brief addendum to all 
that has been written on the respective 
merits of Durham versus McNaughton. 
The indefiniteness of the Durham rule 
and its failure to elicit acceptance in 
other jurisdictions, as well as the rigid- 
ity of the McNaughton standard, sug- 
gest that the little known provisions of 
the British Homicide Act of March, 
1957, may be of significance for us. 
That act contains a test of responsi- 
bility which may meet many of the 
criticisms of the other rules. Section 
2(1) provides: 
2.—(1) Where a person kills or is 
a party to the killing of another, he 
shall not be convicted of murder if he 
was suffering from such abnormality 
of mind (whether arising from a con- 
dition of arrested or retarded develop- 
ment of mind or any inherent causes or 
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induced by disease or injury) as sub- 
stantially impaired his mental responsi- 
bility for his acts and omissions in 


doing or being a party to the killing. 


It is too soon to evaluate the effect 
of these recent currents upon the ad- 
ministration of justice. Although the 
adversary method of criminal law in 
the United States bears little relation- 
ship to a scientific inquiry into the as- 
certainment of truth, those in closest 
contact with the system believe that it 
works reasonably well. Experience 
suggests that great constitutional prin- 
ciples contain such appealing and dy- 
namic elements that it is difficult to 
restrain their extension beyond reason- 
able limits. The most compelling dan- 
ger is not from the acceptance of a 
fallacious postulate but in the applica- 
tion of a valid principle to an abnormal 
extreme. Whether the judicial decisions 
to which I have referred unduly ad- 
vantage the accused and excessively 
increase the handicap of the state in 


law enforcement at a time when crime 


presents such a monumental social 
problem, history must determine. 
There are many matters I have 


touched upon warranting detailed an- 
alysis but. since space limitations do 
not permit this, | have selected for 
review a few aspects of the criminal 
law which have attracted some atten- 


tion but not enough. 


Capricious Sentences— 
A Cause of Dissatisfaction 
Particular dissatisfaction has been 
manifested lately with respect to the 
vagaries involved in our present 
methods of sentencing. The sometimes 
grossly excessive or grossly inadequate 
punishment and the conflicting stand- 
ards applied by the same, as well as 
different, trial judges have suggested 
to some that the power of sentence is 
too delicate and too powerful a func- 
tion to be lodged in one man without 
supervision. After giving a number of 
examples of seemingly capricious sen- 
tences. Chief Judge Simon Sobeloff of 
the Fourth Circuit Court of Appeals 
has concluded: 


Such fantastic vagaries tear down 


the mightiest sanction of the law—re- 
spect for the courts. We have good and 
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wise men on the bench, but not all are 
wise and good; and even the best and 
most prudent, being human are, like 
Homer, liable sometimes to nod. The 
truth is that passing sentence is too 
delicate and too powerful a function 
to lodge in any man’s hands entirely 
unsupervised. 

Under the civil law of Western 
Europe, sentences are imposed by mul- 
tiple-judge trial courts. In no criminal 
court under the civil law system of 
Western Europe is one judge permitted 
to fix a punishment involving the loss 
of life or liberty of a citizen. In addi- 
tion, statutes attempt to formulate and 
define the aggravating and mitigating 
circumstances which the trial judges 
are directed to consider. 

The United States is the only coun- 
try in the free world where a sentencing 
court need give no reasons for the im- 
position of a sentence. In every other 
country the decision of the court on 
matters of punishment must be sup- 
ported by detailed explanation. As Pro- 
fessor George has said, with respect to 
foreign courts, “The decision of the 
court on matters of sentence, in con- 
trast to the stark declaration of the 
sentence practiced in this country, must 
be supported by reasons at least as 
detailed as those which support the 
finding of guilt itself.” 

The United States appears to be the 
only country in the free world in which 
there is no appellate review of the pun- 
ishment imposed by the trial court. 
Under the civil law, courts of appeal 
are authorized to make independent 
findings of fact with respect to sen- 
tences. Appeal may be brought by 
either the Government, the accused or 
the injured party. In most civil law 
jurisdictions the appellate court is only 
permitted to reduce, not increase, the 
sentence, although in Italy the sentence 
may be either increased or reduced. 

Under the civil law a sentence upon 
appeal is evaluated upon the basis of 
the degree of consistency between the 
sentence imposed and sentences im- 
posed in other courts for similar of- 
fenses. Accordingly, the appellate courts 
tend to bring the sentences reviewed 
toward a common denominator or 
common standard. If a particular sen- 


tence deviates conspicuously from the 
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usual measure of punishment for simi- 
lar crimes, it is modified. 

The English system has completely 
departed from the common law tradi- 
tion of limited appellate review in 
criminal cases. 

Under the Criminal Appeals Act of 
1907 a convicted person may, by leave 
of the Court of Criminal Appeals, ap- 
peal a sentence following conviction 
unless the sentence is one determined 
by law. If the court is of the opinion 
that a different sentence should have 
been imposed, it may pass any sen- 
tence warranted under the circum- 
stances, whether more or less than that 
originally ordered. The possibility of 
an increased sentence upon appeal dis- 
courages frivolous appeals from the 
sanctions imposed. In the Common- 
wealth countries, the accused, the gov- 
ernment or the injured party may 
appeal matters of sentence, and in these 
jurisdictions sentences have on occa- 
sion been substantially increased de- 
spite objections by the non-appealing 
defendant. 

Under the British system appellate 
judges consistently refuse to interfere 
merely because they, sitting as a trial 
judge, might have fixed some other 
punishment. They only interfere when 
matters of principle are involved. The 
requirement that no one may appeal 
the sentence imposed except with per- 
mission of the appellate court and the 
comparatively few permissions granted 
have held the number of sentences re- 
viewed to a minimum. In the period 
from June, 1948, to August, 1949, only 
ten appeals against sentence were heard 
by the English Court of Criminal Ap- 
peals. In five the sentence was affirmed, 
in four the sentence was reduced and 
in one the sentence was increased. In 
1956 leave to appeal against a sentence 
was permitted in six cases, in two the 
sentence was affirmed, in three the sen- 
tence was reduced and in one the 
In the Com- 
monwealth countries appeals from sen- 


sentence was increased. 


tences have likewise not been numerous. 

The value of this appeal right from 
sentence may not be determined by 
either the number of appeals or the 
percentage of affirmances or modifica- 
tions. The existence of the appeal privi- 
lege inevitably results in lower courts 
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mforming to a considerable degree 


i: their sentencing standards to those 
‘fined in appellate decisions. The 


ndency is against extreme harshness 


f punishment or extreme leniency. 
In the federal system we insist- upon 
rict and highly technical require- 


, 


ents for the protection of the rights 


f the accused during trial, although 


he issue of guilt may not even be 


loubtful. Yet we provide a total ab- 
sence of safeguards when the ultimate 
and most difficult problem is reached 
as to the disposition to be made of the 
convicted person. Here the trial judge 
is given in the federal system, and in 
most state jurisdictions, the widest 
latitude of discretion. He may impose 
the maximum prison sentence, he may 
suspend the sentence, he may prescribe 
probation, he may impose a nominal 
fine. There are no guides for the judge 
and he follows his sense of justice 
which. like the Chancellor’s foot, varies 
from judge to judge. Justice Cardozo 
once wrote that “the present system, 
in the view of many is as irrational in 
its mercies as in its rigors, and in its 
rigors as in its mercies”. So in a par- 
ticular case the sentence lies practically 
uncontrolled in the understanding and 
the conscience of the judge, the criteria 


applied being vague, if not non-existent. 


No Record of the 
Reasons for the Sentence 

Although the character of the sanc- 
tion to be imposed may be the most 
difficult problem in a criminal case, it 
is not the practice in the federal system 
for the appellate record to contain any 
information as to the reasons why the 
District Judge imposed the particular 
sentence. Indeed, there is no require- 
ment in the Federal Rules of Criminal 
Procedure that the District Court state 
its reasons for the imposition of the 
sentence made and, if the District Court 
does state its reasons, the appellate 
record omits this significant informa- 
tion. 

I believe that the Federal Rules of 
Criminal Procedure should be amended 
io require the District Court to make a 
statement of record as to the reasons 
or his sentence and to require the 


ippellate record to include that state- 


ment. Sentences which, without ex- 


planation, may seem whimsical or op- 
pressive to an appellate court may 
have had in fact a reasonable basis. 
The requirement I suggest should re- 
sult in fewer fallacious assumptions by 
the appellate court and should cause 
the District Courts, in defining their 
reasons for the particular sentence on 
the record, to develop an even more 
careful and objective approach to their 
difficult problem. 

Upon the recommendation of the 
Attorney General, Congress enacted in 
1958 a statute providing for the hold- 
ing of sentencing seminars by Federal 
District Judges in each circuit for the 
purpose of improving sentencing tech- 
niques and of developing an accept- 
ance by Federal District Judges of some 
standards of uniformity and consist- 
ency. In July, 1959, a highly success- 
ful initial test seminar, attended by 
fifty Federal District Judges from 
throughout the country, was held in 
Bouldez, Colorado, and it is expected 
that comparable circuit seminars for 
Federal District Court Judges will fol- 
low. The objective of these discussions 
by trial judges and the resulting ex- 
change of ideas is to accord the Federal 
Judges themselves an opportunity to 
assume the initiative in eliminating 
sentences which may appear biased, 
capricious or the result of defective 
judgment. It is expected that the semi- 
nars will enable federal trial judges to 
develop a less subjective approach when 
exercising their onerous responsibility 
of determining the extent to which 
their fellow citizens shall sustain a loss 
of personal liberty. The Department of 
Justice is hopeful that these exchanges 
of individual views of the judges at 
these seminars may result in the de- 
velopment of reasoned sentencing norms 
or standards for particular offenses. 
Only after sentencing judges become 
conscious not only of standards but of 
the same standards of sentence for an 
offense should they proceed to con- 
sider the individualized factors of ex- 
tenuating or aggravated circumstances, 
the past record of the person, charac- 
ter, remorse and other elements associ- 
ated with social justice. 

Although perhaps not adaptable to 
the federal system except in multiple- 


judge urban areas, the new Massachu- 
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setts system of sentence review should 
be given careful consideration. In that 
state, since 1943 there has been estab- 
lished an Appellate Division of the 
Superior Court consisting of three 
judges designated by the Chief Justice 
for the hearing of appeals by an in- 
mate of the state prison aggrieved by 
his sentence or by the state. An appeal 
must be made within ten days of the 
imposition of sentence. The commit- 
ting judge may file a statement of his 
reasons for the sentence within seven 
days after the appeal is filed. The 
Appellate Division can consider all 
such appeals with or without a hearing, 
may make any disposition of the case 
which could have been made at the 
time sentence was imposed, but may 
not increase the sentence unless the 
prisoner is accorded a hearing. Two 
judges constitute a quorum and no 
judge sits on an appeal from a sentence 
which he imposed. 

The judges who have served on the 


Appellate Division are enthusiastic 
about its success and believe that this 
procedure has brought about much 


better sentencing. They also report that 
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there has been no criticism of the sys- 
tem by prosecutors, the courts, the 
press or the public. The principal ob- 
jections of substance to appeals from a 
criminal court sentence appear to be 
avoided by the Massachusetts system of 
providing for informal appellate re- 
view by trial judges. 

A reflex of the current dissatisfaction 
with existing sentencing methods has 
been the repeated efforts of the Con- 
gress and state legislatures to restrict 
the discretion of trial judges by mak- 
ing mandatory fixed prison sentences 
for particular crimes. Such statutes 
generally are adopted as an angry re- 
action to some publicized offenses, are 
designed to destroy any discretion of 
the trial courts and implicitly manifest 
a lack of confidence in them. By statute 
the armed robbery of a post office car- 
ries a mandatory sentence of twenty- 
five years. The penalties provided for 
in the Narcotics Control Act make it 
impossible for a judge to distinguish 
between the drug racketeer on the one 
hand and a hapless victim of the 
racketeer on the other. 

I believe that these Draconian laws, 
hard and inflexible, are basically un- 
sound because they preclude discrimi- 
nating judgment, the exercise of com- 
passion and the use of any lubricating 
common sense. The artificial rigidity of 
such statutes, denying any considera- 
tion of mitigating circumstances, has 
resulted in trial judges, juries and ap- 
pellate courts deflecting the impact of 
the laws by strained and unnatural 
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constructions. 

Another constructive development 
during the past few months has been 
the decision of the Judicial Conference 
of the United States to make a compre- 
hensive study of the United States 
Commissioner system. You will recall 
that the Commissioners, who act as 
committing magistrates, issue warrants 
for arrest and search, conduct pre- 
liminary examinations, commit prison- 
ers for trial and set bail. When author- 
ized by the District Courts, Commis- 
sioners try petty offenses originating 
in the federal enclaves. In spite of 
their important work, the Commission- 
ers have been the “lost brethren” of 
the federal judicial system. Few mem- 
bers of the Bar have been acquainted 
with their functions and the lack of 
interest in their work is best indicated 
by the fact that, as far as I know, the 
law review article of Mr. Kestenbaum 
and myself, in the University of Penn- 
sylvania Law Review for March, 1959, 
is the only published article attempting 
to analyze their functions. 

I am convinced that the important 
but little-known work of the United 
States Commissioners needs a major 
overhaul. It is my hope that the study 
directed by the Judicial Conference 
will result in the abolition of the archaic 
fee system of compensation for United 
States Commissioners, which requires 
them to look to their fees, fines and 
bail forfeitures for their compensation, 
and the substitution of fixed salaries. 
It is a return to medievalism for the 


American Bar Association Journal 


federal system to compel magistrates 
to have a personal pecuniary stake in 
their judicial or quasi-judicial acts. | 
am also hopeful that, although the 
power of appointment of Commission- 
ers continue to remain in the Chief 
Judge of each district, who is particu- 
larly familiar with the qualifications 
of members of the Bar, the Judicial 
Conference of the United States will 
establish minimum standards and quali- 
fications which must be applied in the 
appointment of the Commissioners. 

And finally, the Commissioners 
should be vested with authority to try 
all federal petty offenses, not because 
such offenses are burdensome upon 
the District Courts, but because it is 
oppressive and onerous for persons to 
be charged and tried upon minor of- 
fenses in the Federal District Courts. 
Federal justices of the peace should 
handle such cases for the same good 
reasons that comparable offenses have 
been handled for more than a century 
by state justices of the peace through- 
out the United States. 

In conclusion, may I suggest that 
the notable current interest in the re- 
examination and re-evaluation of our 
system of criminal justice is a whole- 
some development. Any civilization 
must be judged to a considerable ex- 
tent by its treatment of the historic 
problems of crime and punishment. In 
this area we deal with great problems 
and they require the very best thinking 
on the part of the Bar, the Bench and 
the public. 
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Traffic Courts: 


The Judge’s Responsibility 


by Gerald S. Levin °¢ 


| if NDREDS, THOUSANDS, _ yes, 
millions, think traffic safety is impor- 
tant. Just about everyone talks about 
it. but too few people do anything 
about it unless and until a tragedy 
strikes at them. More and more Ameri- 
cans have taken to the wheel in the last 
decade, adding comfort and pleasure 
to their lives. At present there are 
nearly seventy million vehicles and 
drivers on the highways of the United 
States. Of the foregoing number 
approximately 7,700,000 vehicles and 
drivers are in the State of California 
alone. Yet the comfort and pleasure 
enjoyed by millions has too frequently 
turned to misery, disability and death. 
\bout four Americans die in traffic 
accidents every hour and 150 are in- 
jured during the same sixty minutes. 
The following 1958 statistics in round 
figures may be of interest: 
United States: 
Deaths 37,000, injuries 1,500,000 
Economic loss, $5,500,000,000 
California: 

Deaths 3,500, injuries 135,000 
Economic loss, $565,000,000 
About one out of every hundred per- 
sons is a statistic—a pain-racked sur- 
vivor or a name in the obituary column. 
The passing scene of highway history 
is littered with the accumulated wreck- 
age of fifty years of accidents. It is 
strewn with the mangled bodies of 


more than a million killed and num- 


bers about fifty million injured. Its 


Judge Levin discusses the responsibilities of the traffic court judges 
in dealing with the continuing problem of highway safety. While the 
judges alone cannot solve the problem, he points out that their attitudes 
and their conduct of their offices have a great influence on the attitude 
of the public. The article is taken from an address delivered before the 


University of California’s Traffic Court Conference held early last year. 


Judge of the Superior Court of the State of California 


economic waste soars into the billions. 


Unless there is some improvement, 
with the increasing population and 
greater number and power of motor 
vehicles it should take only half the 
time to accomplish the same violence, 
destruction and carnage in the future. 

You know the principal causes—dis- 
couriesy, worry, fatigue, lack of self- 
control, poor coordination, physical 
defects and 


disabilities, mechanical 


others. In about twenty-four out of 
every hundred fatal accidents the driver 
or pedestrian had been drinking al- 
cohol. Speeding is the most usual cause 
of fatalities. 


The Three Es 

There are three important approaches 
to accident prevention and the deter- 
mination of cases involving motor ve- 
hicle violations, commonly referred to 
“Es: 


second, engineering; and third, en- 


as the three first, education; 
forcement. 

A. Education 

Literally reams of material have been 
published by the American Bar Associ- 
ation, state bar associations, univer- 
sities such as Northwestern and New 
York, the President’s Committee for 
Traffic Safety, governors’ safety com- 
mittees, safety councils, the Boy Scouts, 
the Inter-Industry Highway Safety 
Committee, Inc., insurance companies, 
oil companies, automobile companies, 


trucking companies and numerous 
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others. Traffic judges should be well 
educated on this subject and the read- 
ing of that literature is recommended. 
Cusiomarily the term “education” in 
connection with traffic safety is applied 
to the task of educating drivers and 
pedestrians to the hazards of modern 
traffic, but education in the sense I use 
it here refers to the knowledge pos- 
sessed by the traffic judge. It goes 
without saying that the traffic judge 
should be expert on the subject of 
traffic laws and court decisions appli- 
cable thereto. Traffic judges, like all 
other judges, must have adequate train- 
ing and background necessary for the 
performance of their duties. They 
should be selected according to the 
same standards of training, tempera- 
ment and ability that are used to select 
members of other branches of the judi- 
cial structure. Too many times traffic 
judges are not decisive because of 
their lack of knowledge of the law. 

B. Engineering 

The subject of engineering is impor- 
tant because in every traffic situation 
a vehicle, a highway and a driver are 
involved. Two of these, the vehicle and 
the highway, are mainly engineering 
problems. The automotive engineer 
who designs and builds our vehicles 
has done a good job. However, the 
things that happen to the car’s mecha- 
nism after it comes off the assembly 
line are of concern to the judge. Al- 
though it is difficult to determine, it 
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is believed that vehicular defects cause 


about 15 per cent of our accidents. 

Many new models of cars offer either 
incorporated or optional safety features 
that upgrade the chance to survive an 
accident, even a severe collision or 
roll-over. Some of these are improve- 
ments in the basic construction such 
as padded dashboards, shock-absorbing 
steering wheels, child-proof inside door 
locks, safety belts, safety glass, punc- 
ture- or blowout-resistant tires. Infor- 
mation about streets, highways, free- 
ways, signs, widths of lanes, center 
barrier strips, radio warning signals, 
use of radar, average stopping dis- 
tances, reaction distance, braking dis- 
tance, chemical tests and equipment, 
and many other related matters are 
useful in the intelligent consideration 
and disposition of cases by a traffic 
judge. 

Frequently violators misstate the 
physical facts or dispute an officer’s 
statement of the facts and it is most 
helpful to be able to determine the 
matter without resort to expert testi- 
mony. Generally if a judge demon- 
strates knowledge of the true situation, 
a defendant will at a hearing accept 
his version. 

Obviously a judge is not expected 
also to be a safety engineer or a high- 
way engineer, or, for that matter, any 
kind of an engineer, but I am sure a 
basic knowledge of some of the physical 
aspects involved in traflic cases enable 
the judge to dispose of cases firmly 
and expeditiously, 

C. Enforcement 

This leads me to a consideration of 
the judge’s responsibility in the en- 
forcement of traffic laws, rules and reg- 
ulations. The ultimate responsibility of 
a judge in this area is the proper con- 
sideration and disposition of cases that 
In order to accom- 
plish this, however, the traffic judge 
should have a broad knowledge of the 


come before him. 


entire subject of enforcement which in- 
volves, first, motor vehicle and drivers’ 
licensing; second, police activities re- 
lating to motor vehicles in accident 
cases; third, the law; and, fourth, the 
court. 
1. Motor vehicle and drivers’ 
licensing 


Motor vehicle and drivers’ licensing 
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laws and regulations are subject to 
legislative and executive control, but 
it is at least the responsibility of a 
judge to study and know the require- 
ments and insist on strict compliance 
therewith. Although judges are not 
charged with the responsibility of writ- 
ing the laws, certainly the views of the 
traffic judge in regard to traffic rules 
and regulations are entitled to great 
respect. Their views, expressed through 
proper channels, may be most effective 
in the establishment of proper licensing 
requirements. 

2. Police activities relating to motor 

vehicles in accident cases 

Efficient accident investigation and 
reporting by trained police officers is 
essential to the success of a law en- 
forcement program. Accident investi- 
gation and reports serve accident pre- 
vention in several general ways: 

(1) by determining the causes of 
accidents; 

(2) by developing a pattern of ac- 
cidents which discloses highway fre- 
quent-accident locations; 

(3) by showing the types of viola- 
tions causing accidents and times of 
occurrence ; 

(4) by developing records of opera- 
tions of drivers, pedestrians and _ ve- 
hicles involved in accidents: and 

(5) by providing statistics to guide 
and furnish material for programs of 
improvement. 

With all of the feregoing, judges 
must be familiar. If investigations are 
not being conducted properly and satis- 
factory reports submitted to judges 
where they are required for the adjudi- 
cation of cases, judges should exert 
their influence to have such a situation 
remedied, 

It is upon the police reports that a 
great portion of the cases in San Fran- 
cisco are adjudicated and judges can- 
not execute their duties efficiently un- 
less such reports are prepared in a 
thorough manner. 

3. The law 

When it comes to the subject of the 
law, of course the judge should have 
a thorough knowledge of existing traf- 
It is 
not his duty to interfere in any manner 


fic statutes both state and local. 


with legislative action but in this spe- 
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cialized field, because of his knowledgs 
of the subject, his recommendations 
should be of great value. Needless to 
say, he is charged with the responsi- 
bility of applying existing case law 
which may be pertinent in any case 
before him. 

4. The court 

I have heard it said that too many 
judges think that their responsibility 
begins and ends in the courtroom. This 
certainly is not true of a traffic judge, 
as I have endeavored to indicate here- 
tofore. But the courtroom is the place 
where, to quote Socrates, the judge is 
“to hear courteously, to answer wisely, 
to consider soberly and to decide im- 
partially”. Order and decorum in the 
courtroom are primary responsibilities 
of the judge. Respect for the Ameri- 
can system of justice will be in direct 
ratio to the ability of the judge to 
perform his duties in the manner sug- 
gested by Socrates. This is especially 
true of a traffic judge, for it is in the 
traffic courts of our nation that the 
greatest number of our citizens feel 
the impact of our system of jurispru- 
dence. It is estimated that approxi- 
mately five million people, in the main 
law-abiding citizens, face traflic judges 
each year. Generally these people have 
never been in a court of justice before 
and their first impression of American 
justice is likely to have great influence 
in their thinking about our democratic 
system of government. 

Some time ago the National Safety 
behalf of the National 
Committee for Traflic Safety, employed 


Council, on 


a research organization to determine 
the public’s attitudes on traffic safety. 
A natural element of this research was 
the opinion of the people who had been 
to traffic court. What was the result? 

Sixty-two per cent said, “I was satis- 
fied. The court was fair”, or, “I was 
guilty”, or “The court decided in my 
favor.” 

Twenty-three per cent said: “I was 
dissatisfied’ —and here were their 
reasons: 

1. “The court was corrupt—it was 
‘fixed’.” 

2. “The settlement was unfair. There 
was no reason for the fine.” 

3. “I didn’t get a chance to defend 
myself.” 
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. “Fine was too high.” 
“The court personnel were rude, 
abr ipt and sarcastic.” 
he balance of 15 per cent gave other 
answers, or didn’t know what to say. 


{ Real Cause for Alarm 

would be foolhardy to contend 
that prejudice did not have some effect 
on these answers. In theory we have 
0 worry about the 62 per cent who 
were satisfied, But even with the elim- 
nation of prejudice, the 23 per cent 
who were dissatisfied means that some 
920,000 people each year get a poor 


pression of the traffic court, hence a 


wor opinion of our judicial system. 


[his is a real cause for alarm and 


something must be done by traffic 
judges, civie groups and public-spirited 
citizens to correct such a false impres- 
sion. 

lhe paramount position of traffic 
courts was emphasized in the first res- 
lution adopted by the chief justices of 
ill the state supreme courts and ap- 
proved by the Conference of Governors 
in 1952: 


Resoivep. That the local courts of first 
instance have greater opportunities and 
therefore greater, responsibilities than 
any other courts for (1) safeguarding 
life and limb from automobile acci- 
dents and (2) promoting respect for 
law on which free government neces- 
sarily depends. 


Chief Justice Arthur T. Vanderbilt 
pressed this view in his David Bee- 
roft Memorial Award address: 


What they see and hear—and some- 
times smell—in these courts does not 
tend to create respect for law or for 
the judges and lawyers administering 
law. And people are coming to these 
courts by millions each year as defend- 
ants or as witnesses in traffic matters— 
20 million as defendants in 1951—in 
comparison with the relatively small 
number who experience justice from 
the courts of last resort in the state 
tribunals 
can do more to undermine re- 
spect for law than the appellate courts 
can possibly overcome, try as they will. 


house. These local collec- 


tively 


From the judicial point of view this 
aspect of the work of the traffic courts 
is quite as significant as the necessity 


of curbing the constantly growing loss 
of life and property. Thoughtful judges 
and lawyers do not need to be told 


that our kind of government cannot 


exist long once respect for law is 


destroyed. 


Traffic judges have more influence in 
encouraging or discouraging respect 
for law because they touch directly the 
destinies of five to ten million indi- 
viduals annually. These persons are 
from all levels of society, rich and poor, 
educated and uneducated, men, women 
and children of all races, creeds and 
religions. The sea of faces confronting 
a busy traffic judge daily represents 
“the great Melting-Pot” referred to by 
Israel Zangwill (The Melting Pot, Act 
1). All of them are entitled to equal 
justice. We are reminded frequently of 
the inscription over the entrance of the 
Supreme Court Building in Washing- 
ton, “Equal Justice Under Law”. As 
Chief Justice Earl Warren succinctly 
stated in his address at the John Mar- 
shall Bicentennial Observance, “That is 
our profession of faith. It is our goal.” 
Most assuredly it must be the goal of 
traffic judges, for it is their responsi- 
bility to mete out justice to more per- 
sons than any other judges in our judi- 
cial system. 

Courage is a great attribute to be 
possessed by a traffic judge but [ re- 
mind you that it should be used soberly 
in the application of even-handed jus- 
tice. 

This leads me naturally into the 
responsibilities of a judge in the dis- 
charge of perhaps the most important 
and difficult task that confronts him— 
the determination and imposition of 
penalties. In my opinion whether a 
traffic judge is inclined to be lenient or 
severe in the imposition of penalties, 
the surest way to destroy public con- 
fidence in the operation of the traffic 
court and in the administration of jus- 
tice is to mete out penalties in a pref- 
erential manner. This will only serve to 
make his position with the public weak 
and his tenure as a traffic judge trouble- 
some. The converse is true also—the 
best way to encourage confidence and 
public support is to impose penalties 
fairly, impartially and fearlessly—oft- 
times a difficult task that will prove the 
mettle of any judge. 

Although traffic judges must not be 
deprived of discretion in determining 


the nature and gravity of the offense, 
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uniformity of punishment for all of- 
fenses committed under the same cir- 
cumstances is a good rule to follow 
religiously, 

It is generally true that traffic vio- 


good citizens who, 


lators are ordinarily g 


in a thoughtless or careless moment. 
violated a traffic law, and they should 
be considered apart from violators of 
the usual penal laws. Nevertheless, in- 
sofar as the judge’s responsibility for 
sentencing is concerned, principles gen- 
erally applicable to offenders may be 
recognized. In a recent publication of 
the National Probation and Parole As- 
sociation the late Chief Judge Bolitha 
J. Laws of the United States District 
Court in Washington, D. C., a member 
of the Council of the American Bar 
Association’s Section of Judicial Ad- 
ministration, said in the foreword: 


The sentencing of the convicted 
offender demands of the trial judge 
the best that he has in wisdom, knowl- 
edge, and insight, as a jurist and as a 
human being. Difficult as it is to do, 
he must constantly weigh in the bal- 
ance the future course of life of the 
ndividual before him with his judicial 
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responsibility for the protection of the 
community. 


And in the preface of this book Will 
C. Turnbladh, director of the afore- 
mentioned Association, stated: 


The judge’s responsibility is a pro- 
digious one and there can be no simple 
or rigid formula for him. The sentenc- 
ing functions of our courts are crucial 
to the administration of justice and to 
the prevention and correction of crime. 


In the text of the book the following 
appears: 


A sentence—the judge’s determina- 
tion of the punishment to be inflicted 
on a convicted offender—has two gen- 
eral objectives: deterrence and, espe- 
cially in modern times, rehabilitation. 
Each of these is conceived as a pre- 
ventive of further crime. 


In regard to traffic violations I would 
substitute “education” for “rehabilita- 
tion” because (American Bar Associ- 
ation Handbook on the Improvement 
of the Administration of Justice, page 
94) “The primary aim of the traffic 
court should be to impress defendants 
with the need for traffic law observance 
rather than to penalize.” In doing so 
there must be imparted to violators 
requisite knowledge of the laws and 
encouragement to apply such knowl- 
edge properly. This involves the devel- 
opment of proper attitudes in drivers. 
Studies have shown that accident re- 
peaters tended to have poor attitudes 
and such is the prime factor in accident 
causation rather than faulty skills of 
drivers. Attitudes are based upon psy- 
chological or emotional traits in vari- 
ous individuals. They have to do with 
the proper application of knowledge 
and skill and with a person’s believing 
in something and reflecting this belief 
in his behavior. Attitudes are difficult 
to control but judges are in an excellent 
position to exercise some control by 
influencing drivers to operate vehicles 
in a safe, lawful and courteous manner. 

Intent and willfulness ordinarily are 
not involved in the violation of traffic 
laws and therefore the primary objec- 
tive is deterrence both as to the par- 
ticular violator and others. Voluntary 
compliance with traffic laws by the 


public is the ultimate to be achieved. 
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This can best be accomplished by the 
imposition of reasonable, certain and 
consistent penalties regardless of sever- 
ity. Under ordinary circumstances 
moderate penalties will accomplish the 
objective in the great majority of cases 
but willful repeaters and those who 
flagrantly violate the law should be 
dealt with severely. 

In my opinion, the most effective 
means of encouraging respect for and 
compliance with traffic laws are by 
either, first, ordering offenders to at- 
tend sessions of traffic violator schools, 
or, second, taking them off the road. 
The first method accomplishes two 
things of importance: first, it gives 
motorists knowledge of the seriousness 
of the traffic problem and an oppor- 
tunity to learn about the traffic laws 
and the rules of the road, and, second, 
by providing motorists with this educa- 
tion, violators are informed of the na- 
ture of their mistakes and generally 
think more sensibly about the subject. 
Such education helps to reduce the 
risk taken by other drivers every time 
they operate a motor vehicle on our 
streets and highways. As an example, 
the Municipal Court in San Francisco, 
with the cooperation of the Board of 
Education and the Police Department, 
conducts a traffic violators’ school in 
the evenings, which is most effective. 
On numerous occasions motorists are 
irked when ordered by the judge to 
spend two successive evenings in the 
traffic school, but many of them after 
attending the school have expressed 
appreciation for the training received. 
This penalty, in my opinion, is a far 
better means of insuring traffic safety 
than imposing fines for offenses of a 
minor nature. Traffic judges should re- 
member that the real purpose of penal- 
ization is not for the collection of 
revenue but to provide a means of 
securing compliance with traffic laws. 


Traffic Schools 

This may be a good place to mention 
in passing the effectiveness of requiring 
traffic school instruction of juvenile 
offenders, and to refer to the excellent 
work being performed in high school 
traffic courses to insure better drivers 
for the present and the future. 


The use of an automobile is a com- 
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monplace fact in the everyday existence 
of millions today and to be deprived of 
the right to drive is indeed a catastro- 
phe. To penalize a young offender by 
the suspension or revocation of his 
license seems to be a double blow, but 
it is most effective. At times motorists 
have to be convinced that driving is a 
privilege, not a right guaranteed by 
the Constitution. 

The effectiveness of discouraging fu- 
ture violations by taking drivers off 
the road has been demonstrated in 
seventeen jurisdictions, including Cali- 
fornia and Manitoba, Canada, where a 
variety of judicial point systems are in 
effect. This point system developed by 
the American Bar Association’s Traffic 
Court Program Committee operates in 
the suspension of the driver’s license 
generally by the administrative authori- 
ties for certain numbers of violations 
in various categories of offenses. The 
action of the administrator, of course, 
is based upon adjudication of offenses 
by a traffic judge. 

Perhaps mention should be made of 
the fact that the American Bar Associ- 
ation recommends giving traffic judges 
wide authority to suspend licenses. In 
many states, such as California, the 
motor vehicle statutes strictly limit the 
authority of judges to suspend or re- 
voke licenses; they may do so only for 
certain violations and for definite peri- 
ods of time (California Vehicle Code, 
$$291-293). This is a subject upon 
which judges and administrators may 
disagree but the judge’s authority 
should not be so circumscribed as to 
limit his effectiveness in removing from 
the road dangerous offenders other 
than by jail sentences. 

Serious violations, such as drunk 
driving, require drastic treatment. That 
the public demands such treatment is 
indicated by the stringent laws passed 
by legislatures in recent years. For 
example, in 1957 the California Legis- 
lature provided for a mandatory jail 
sentence for a second conviction (Cali- 
fornia Vehicle Code Sec. 502), and 
permanent revocation of a license if 
that second conviction is within three 
(California Vehicle Code Sec. 
307). Jail sentences in many instances 


years 


cause economic hardship to innocent 
persons but the welfare of the public is 
(Continued on page 223) 
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A Note on the Appointment of Justices 





of the Supreme Court of the United States 


The authors of this article have made a study of the men appointed 
to the Supreme Court of the United States whose confirmation by the 
Senate was delayed for an unusually long period or who, for one reason 


or another, failed to take their seats on the Bench. 


by Henry J. Abraham and Edward M. Goldberg 


Waar ARE THE elements which 
affect the confirmation of Justices of 
the Supreme Court? What factors are 
likely to cause obstruction or delay of 
confirmation? Why do some men ap- 
pointed fail of confirmation? What 
factors have caused men who were ap- 
pointed and confirmed to refuse to 
accept their commissions or fail to 
serve on the High Bench? These are 
the general questions which this study 
attempts to answer. 

The period upon which the inquiry 
focuses its emphasis is primarily that 
which elapses between the date on 
which the President sends to the Senate 
the name of the man chosen by him 
and the date on which the appointment 
is confirmed or rejected. If difficulties 
arise, they usually appear to do so at 
this point in the procedure. The reason 
fer using as our first date the one on 
which the appointment is sent to the 
Senate, is that recess appointments 
would introduce a considerable bias 
into the results, since a recess appoint- 
ment may be made several months be- 
fore the Senate actually meets and is 
able to act on the President’s nomina- 
tion. In addition, the study focuses on 
the post-confirmation period in order 
to discover the reasons why some men 
who are confirmed refuse to accept 
commissions or otherwise fail to take 
their places on the Supreme Court. 

An examination of the two sets of 
dates (that on which the appointment 


was sent to the Senate, and that on 


which it was confirmed ) , indicates that, 
as might be expected, the average 
period elapsing before confirmation 
has grown longer through the years. 
When the Supreme Court was first con- 
stituted, and for a considerable period 
thereafter, the typical interval was one 
or two days. Halfway through the 
Court’s life, in the 1870’s, it was not 
unusual for confirmation to be delayed 
from one to three weeks. At the present 
time there is considerable fluctuation, 
and although confirmation in one or 
two days stiil occurs sometimes, as was 
true of the appointment of Mr. Justice 
Burton in 1945, the delay is likely to 
be at least a month. 

An obvious inference which may be 
drawn is that as the role of the Court 
has developed, the importance of the 
office of Supreme Court Justice has 
been more and more clearly recog- 
nized. The Senate has become increas- 
ingly cautious about the placement of 
such great potential power in the hands 
of men over whom there is no direct 
popular control. The examination of 
the reasons why men who were ap- 
pointed and confirmed, but  subse- 
quently declined to serve, also indi- 
cates the greatly enhanced prestige of 
the office. 


I. Unusual Delays 

For our purposes, an “unusual de- 
lay” is one which is markedly longer 
than that which normally took place 
during the period in which the ap- 
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pointment was made. Thus, a delay of 
one month in 1826 was as “unusual” 
as a delay of six months would be at 
the present time, but a delay of one 
month today would be a common oc- 
currence. A chronological examination 
of the men who were delayed indicates 
not only that the periods of delay have 
tended to lengthen, but, more impor- 
tant, they indicate some of the factors 
which cause the delay to occur. We 
shall now examine the more significant 
“unusual delays”: 

RoserRt TRIMBLE: confirmation de- 
layed one month in 1826. Two factors 
appear to have been responsible. The 
first was the opposition of Senator 
Rowan, of Kentucky, Trimble’s home 
state. This early attempt at the use of 
senatorial courtesy failed because of 
the support given Trimble by Secre- 
tary of State Henry Clay and Senator 
Thomas Benton, of Missouri. The sec- 
ond was that Trimble, while serving on 
the circuit court, had tended to sup- 
port national powers at the expense of 
state powers, thus incurring the wrath 
of the supporters of state’s rights. 

Rocer B. Taney and Pup P. 
BarBour: confirmation in each case 
delayed two and a half months in 1835. 
The opposition to Taney and Barbour 
was not directed as much against the 
nominees as it was against the nomina- 


tor, President Jackson. However, the 
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Table I 


Ages of Supreme Court Justices at 


Time of Appointment 


32 2 51 4 
33 - 52 5 
34 - | 53 6 
35 no ] 54 3 
36 1 } 55 6 
37 ~ Ff 56 8 
38 1 | 57 7 
39 ie 58 2 
AO = 59 5 
Al 3 60 4 
42 1 61 1 
43 “= 62 7 
4A, 6 63 - 
45 2 | 64 1 
46 3 65 2 

7 2 | 66 _ 
48 2 67 1 
49 5 68 1 
50 3 | 69 1 


" 

The range is from 32 to 69, with a 
median age of 54. Forty-nine of the 
95* justices were in their fifties when 
appointed. 


~ *Counting Hughes, Hone, and White twice. 


by Clay, 


Webster and Calhoun—which fought 





anti-Jackson faction—led 
hard against confirmation, did not pre- 
vail against Jackson’s strong leadership 
and influence which were backed up by 
his immense popularity with the elec- 
torate. 

BenJAMIN B. Curtis: confirmation 
delayed just over three months in 1851. 
Opposition to Curtis was based on the 
belief that he opposed the abolitionist 
cause and supported the Fugitive Slave 
Law. (It may be noted that Curtis was 
the only Justice to oppose the Dred 
Scott fact, 
strongly resigned from the 
Court.) 

Josepu P. 


decision, and in felt so 


that he 
BRADLEY: confirmation 
delayed six weeks in 1870. The opposi- 
tion to Bradley was based on what was 
thought to be his position on the Legal 
Tender Cases, and he did subsequently 
vote as his opponents had feared. In 
addition, there was a demand for the 
appointment of a bona fide Southerner 
to the Court, and Bradley was from 
New Jersey. 

Joun MARSHALL Har.an (Sr.) : con- 
firmation delayed six weeks in 1877. 
While his youthfulness (44), his lack 
of public experience, and his role in 
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the disputed election of 1876 were cited 
against him, the real cause of the delay 
appears to have been the activity of 
Senators Timothy Howe, of Wisconsin, 
and Isaac Christiancy, of Michigan, 
both of whom hoped to gain the ap- 
pointment for themselves. 

Lucius Q. C. Lamar: confirmation 
delayed one and one half months in 
1887. There was substantial Republi- 
can opposition to a man who had fol- 
lowed his state, Mississippi, out of the 
Union, fought against the United States, 
then returned—unrepentant—to the 
Senate, where he defended his actions. 
While his age (63) and his lack of 
judicial experience were the ostensible 
reasons for opposing him, his “un- 
repented national disloyalty” was the 
real cause for the delay. His confirma- 
tion would not have been possible if 
two Republican Senators had not aban- 
doned their party’s position at the time 
of the Senate floor vote. 

MELVILLE W. FULLER: confirmation 
as Chief Justice delayed two and one 


000 
O00. 


half months in Fuller’s confir- 
mation was delayed because of party 
politics. Senator Edmunds, of Vermont, 
the Republican Chairman of the Judi- 
ciary Committee, claimed that Presi- 
dent Cleveland had promised him that 
a man from his state, Edward Phelps, 
would be appointed. Cleveland denied 
As a 


result, Edmunds turned the issue into 


this after he nominated Fuller. 


a partisan political fight of Republicans 
versus Democrats, and only the defec- 
tion of a few Republican senators saved 
Fuller’s appointment. 

JosepH MCKENNA: confirmation de- 
layed five weeks in 1897. McKenna’s 
major problem was his friendship with 
Leland Stanford, the California rail- 
road magnate. During this time the 
supporters of the Sherman Antitrust 
Act were eyeing the railroads and they 
feared a “railroad justice’ on the 
Court. In addition, some opposition to 
McKenna appears to have been caused 
by the fact that he was a Roman Catho- 
lic, and a co-religionist, Mr. Justice 
White (later to be promoted to the 
Chief Justiceship). had been appointed 
to the Court only four years earlier. 

MAHLON PITNEY: confirmation de- 
layed one month in 1912. The interest- 
ing new element here is that Pitney was 
opposed by labor, which was just be- 
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Table Il 


Political Affiliation of Supreme Court 


Justices at Time of Appointment 


Federalists 13 
Whig 1 
Democrats* Ad 
Republican 35 
Independent l 


Presidents who appointed Justices of 

a party other than their own: 

Tyler (Whig) appointed one Democrat 
(Samuel Nelson ) 

Lincoln (Republican) appointed one 
Democrat (Stephen J. Field) 

B. Harrison (Republican) appointed 
one Democrat ( Howell Jackson) 

Taft (Republican) appointed two 
Democrats and 
Joseph Lamar) and promoted one 
Democratic Associate Justice to Chief 
Justice (Edward D. White) 

Harding (Republican) appointed one 


(Horace Lurton 


Democrat (Pierce Butler) 

Hoover (Republican) appointed one 
Democrat (Benjamin Cardozo) 

F. D. Roosevelt (Democrat) appointed 
one Independent ( Felix Frankfurter) 
and promoted one Republican Asso- 
ciate Justice to Chief Justice (Harlan 
F. Stone) 

Truman (Democrat) appointed one 
Republican (Harold H. Burton) 

Eisenhower 


(Republican) appointed 


one Democrat ( William J. Brennan, 
Jr:) 


~ *Includes 7 Jeffersonian Republican-Demo- 
crats. 





ginning to make itself felt as a political 
force. (Cf. the rejection of John J. 
Parker infra.) 

Louis D. BRANDEIS: 
delayed for more than four months in 
1916. The fight over the confirmation 
of Brandeis was the longest in the his- 


confirmation 


tory of the Court. President Wilson 
nominated Brandeis on January 28, 
1916: he was not confirmed until June 
1. The vote was 47:22: the majority 
comprised all the Senate Democrats 
except one, plus its three Progressives. 
All of the Republicans and one Nevada 
Democrat voted to reject. However, 
some observers feel that the opposition 
to certain other justices, notably 
Hughes as Chief Justice and Warren to 
the same office, was actually more bitter. 
A great deal of the opposition to 
Brandeis was based on his alleged lack 


of judicial temperament. In addition, 
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Table III 


States from Which Supreme Court 
Justices Were Appointed (29 States) 





\ew York 13) NorthCarolina 2 
Ohio 10) lowa 2 
Massachusetts 8 | Illinois 2 
Pennsylvania 6) Michigan 2 
Tennessee 6 New Hampshire 1 
Kentucky 5}, Maine 1 
Maryland 4) Mississippi 1 
New Jersey 4; Kansas 1 
Virginia 3, Wyoming 1 
South Carolina 3) Utah 1 
Connecticut 3 Minnesota 1 
Georgia 3 Texas 1 
\labama 3 Indiana 1 
California 1 


3, Missouri 
| 


Louisiana 3}| 





his avowed opposition to bigness in 
business undoubtedly was a major fac- 
tor in delaying his confirmation. A 
prominent member of the Boston Bar, 
Josiah H. Beaton, described him as 
follows: “He has brooded over such 
subjects as the rights of labor until he 
has reached a point where it is impos- 
sible for him to be fair.” From this 
point it was only a step to the allegation 
that he had been guilty of improprie- 
ties. A third factor underlying some of 
the opposition was anti-semitism, but 
it was never explicitly stated in the 
record. 

Rosert H. Jackson: confirmation 
delayed over a month in 1941. Most 
of the opposition to Jackson appeared 
to stem from Democratic Senator Tyd- 
ings, of Maryland, who had a personal 
feud with Jackson because, as Attorney 
General, the latter had failed to prose- 
cute two Washington columnists for 
what Tydings alleged was libel in a 
radio broadcast. 

Eart Warren: confirmation as Chief 
Justice delayed almost two months in 
1954. Warren’s was a recess appoint- 
ment. and the two months’ period re- 
ferred to does not include that part of 
the Court’s term—October to January 
—during which Warren served as Chief 
Justice until the Senate reconvened. 


Harsher things were said about Warren 
than had been said during the battle 
over Brandeis. The leader of the fight 
against confirmation was Republican 
Senator Langer, of North Dakota, a 
senior member of the Judiciary Com- 
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Henry J. Abraham has been an 
Associate Professor in Political Sci- 
ence at the University of Pennsyl- 
vania since 1957. He is currently on 
leave from that post as Visiting Ful- 
bright Lecturer on Constitutional 
Law Political Science at the 
University of Aarhus in Denmark. 


and 


He holds degrees from Kenyon Col- 
lege (A.B. 1948), Columbia (A.M. 
1949) and the University of Penn- 
sylvania (Ph.D. 1952). He 
author of a number of books and 


is the 


articles on constitutional law and 


political science. 





mittee, who went so far as to impugn 
Warren’s loyalty. This charge was never 
supported with evidence, and it was 
widely assumed that Langer’s real mo- 
tive was to try to secure the appoint- 
ment for someone from his own state. 
Additional opposition to Warren, espe- 
cially on the part of conservative South- 
ern Democrats, came because of his 


> or “liberal” views. 


alleged “left-wing” 

Joun MarsHacy Har.an (Jr.) : con- 
firmation delayed for three months in 
1955. Opposition to Harlan was based 
on his supposed sympathy to the cause 
of world goverament. 

PoTTER STEWART: confirmation de- 
layed four months in 1959. Stewart’s 
was a recess appointment, and the four 
months’ period referred to does not in- 
clude that part of the Court’s term— 
October 
Stewart served as Associate Justice un- 


to January—during which 


til the Senate reconvened. The opposi- 
tion to Stewart was not directed against 
the nominee. Rather, it was directed 
against the Court as a whole because 
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Edward M. Goldberg is now As- 
sistant Professor of Government at 
the University of New Mexico. He 
received his B.A. from Brooklyn 
College in 1953 and his M.A. from 
the University of New Mexico in 
1956. He was an instructor at the 
Wharton 
Commerce of the University of Penn- 
sylvania from 1956 to 1959. 


School of Finance and 





of the Court’s decisions in segregation, 
Communism and other civil rights 
cases. Stewart was a convenient “whip- 
ping-boy”. The final vote was 70:17. 
It is significant to note that the oppo- 
sition Senators were all from the South, 
i.e., two each from Alabama, Arkansas, 
Georgia, Louisiana, Mississippi, North 
Carolina, South Carolina, and Virginia, 
and one from Florida. 

In many cases more than one factor 
appears to have caused the delay in 
senatorial confirmation, although one 
factor may have been dominant. We 
found three principal causes for the 
occurrence of “unusual delays” in con- 
firmation: 

1. Involvement with a political ques- 
tion on which there is strong feeling on 
the part of the public, some senators, 
or pressure groups. Thus, Trimble was 
opposed by “state’s rightists”, Curtis 
by the abolitionists, Bradley by “hard 


money Easterners”. Lamar by North- 


ern Radical Republicans, McKenna by 
the antitrust and anti-railroad people, 
Pitney by labor, Brandeis by business 
interests and bigots, Harlan (Jr.) by 
anti-world government people, and 
Stewart was made a “whipping-boy” 


because of emotional reactions to the 


Vol. 46 


149 











The Appointment of Supreme Court Justices 


Table IV 


Occupations of Supreme Court Justices 
at Time of Appointment 

Judge of State Court..... iveniew aa 

Judge of Inferior Federal Court.. 19 

Non-judicial and Non-legislative 


Pederal APCET 66k acs sobs wes 18 
Private Practice of Law......... 14 
tip ee NOE GS as owen e warns 8 
U. S. Representative............ 4. 
Member of State Cabinet......... 4 
inte KOPOMIOr 6 .os544.s605 seas 3 
Associate Justice promoted to Chief 

Te a paiaiwtare 2 
Professor of LAW... 0.666 6.06 <a0dis 2 
Justice of the Permanent Court of 

International Justice .......... 1 


In general, the appointments from 
state office clustered toward the be- 
ginning of the Court’s history, appoint- 
ments from federal offices toward the 
end. 

Many of the men appointed held a 
variety of state or federal offices or 
both prior to their appointments. 





Court’s decisions in segregation, com- 
munism, and other civil rights ques- 
tions. 

2. Opposition to the appointing 
President, manifesting itself in opposi- 
tion to his nominee. The opposition to 
President Jackson’s appointments of 
Taney and Barbour, is an example. 
More frequently, such opposition re- 
sulted in the rejection of the nominees 
or the failure of the Senate to act on the 
appointment. Other presidents whose 
nominees encountered opposition were 
John Quincy Adams, Johnson, Grant, 
Tyler and Fillmore. (Cf. rejections 
infra). 

3. Personal senatorial vendettas. 
Thus, Jackson was delayed because of 
his feud with Senator Tydings. Warren 
was held up because Senator Langer 
wanted the appointment to go to some- 
one from his own state. Senator Phelps 
opposed Fuller for the same reason, 
and Senators Howe and Christiancy 
opposed Harlan (Sr.) because they 
wanted the appointment for themselves. 
The early attempt to use senatorial 
courtesy by Senator Rowe of Trimble’s 
home state failed, but see President 
Cleveland’s experience below. 
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II. Declinations and 
Rejections 

Men who were nominated or con- 
firmed, or both, but never served, are a 
source of valuable information about 
aspects of the appointing process. 

Joun RUTLEDGE: served one term as 
Chief Justice under a recess appoint- 
ment, was rejected by the Senate by a 
vote of 10:14. Rutledge had been one 
of the original Associate Justices of 
the Supreme Court. His qualifications 
were formidable, and he was a close 
personal friend of President Washing- 
ton. However, after two years he had 
resigned from the Court to accept an 
appointment as Chief Justice of the 
Supreme Court of South Carolina. Four 
years later (1795), Washington gave 
him a recess appointment as Chief Jus- 
tice of the United States. His appoint- 
ment was rejected by the Senate be- 
cause of a speech he had made in op- 
position to the Jay Treaty. The Federal- 
ists (of course, both Washington and 
Rutledge were Federalists, too) would 
not confirm the appointment of a man 
who had actively opposed the treaty 
which they supported so wholeheart- 
edly. It was a strictly political fight, 
though not a partisan one. 

WILLIAM CUSHING: 
promotion to Chief Justice by President 
Washington after the rejection of Rut- 


nominated for 


ledge, was confirmed by the Senate 
one day after the nomination. How- 
ever, Cushing, the then senior Associ- 
ate Justice on the Court, declined the 
promotion because of his age. He felt 
that at 64 he could not accept the 
added burden of being Chief. 

Joun JAY: nominated by President 
1800, and 
confirmed the next day. The former 
United States Chief Justice and then 
Governor of New York claimed that 
the “arduous” duties of circuit riding 


Adams on December 18, 


made it inadvisable for him to accept 
the appointment because of his poor 
health. (Then 55 years old, Jay lived 
another twenty-nine years!) Actually, 
his main reason for declining the ap- 
pointment was that he believed the 
Judiciary Act relegated the Supreme 
Court to an inferior governmental posi- 
tion of little importance. There is little 
doubt that Jay hoped to run for Presi- 
dent or Vice President in the future. 
Levi Lincoin: although Lincoln had 
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notified President Madison of his de- 
sire not to be nominated, feeling was 
so strong in favor of Lincoln that 
Madison named him against his wishes, 
hoping that the esteemed Lincoln would 
change his mind. He was immediately 
confirmed, but the eminent attorney 
declined because of his advanced age 
(62) and defective eyesight. 
ALEXANDER WOLCOTT: 
by President Madison, Wolcott became 


nominated 


the second man to be rejected by the 
Senate. The Federalists opposed him 
for political reasons, including his vig- 
orous enforcement of the embargo and 
non-intercourse acts (as U. S. Collector 
of Customs) and his ultra-partisanship. 





Table V 


Religion of Supreme Court Justices 
at Time of Appointment 


Unspecified Protestant .. 27 


Episcopalian ........... 22 
Presbyterian .......... 16 
URMATIBE icles amends. 6 
Roman Catholic ....... 6 
DE dive Sadeas exes 5 
Congregationalist ...... 3 
METROGISE 666s deca oe% 3 
DOMIND Us SS os Sri Ss rare. 
Disciples of Christ...... 2 
NE sick xiesin cons 1 
UnbknOWii-6idiswrewis's. ctecied i 





A man of mediocre ability, there was 
no enthusiasm for his appointment 
within his own Republican-Democratic 
Party, as evidenced by the rejection 
vote of 9:24. 

Joun Quincy ADAMs: nominated by 
President Madison on February 21, 
1811, and confirmed by unanimous 
vote the next day. Adams declined stat- 
ing that he knew too little law and that 
he was too politically partisan to sit 
on the Court. He had no intention of 
getting out of the political arena, and 
his presidential ambitions were, in fact, 
realized fourteen years later. 

JoHn JORDAN CRITTENDEN: nomi- 
nated by President John Quincy Adams, 
action on Crittenden’s appointment was 
“postponed” by the Senate by a vote of 
23:17 two months after the nomina- 
tion. Opposition to this appointment 
was not directed against the candidate, 
but against the appointing President. 

(Continued on page 219) 
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[he Errant Motorist: 
Public Enemy No. | 


by Irving B. Zeichner °¢ 


W HEN THE DEMORALIZING prac- 
tice of ticket-fixing went the way of the 
horse and buggy in New Jersey, a 
policeman told the late Chief Justice 
Arthur T. Vanderbilt that for honest 
law officers the new uniform traffic 
ticket was “their Declaration of Inde- 
pendence and their Emancipation Proc- 
lamation”. A somewhat different opin- 
ion was held by an unhappy police 
chief who 
stinks.” 


The fact is that enforcement of traf- 


publicly remarked, “It 


fic laws has not kept pace with advances 
Half a cen- 
tury ago the Garden State enacted a 


in motor transportation. 


motor vehicle law in answer to public 


demand that automobiles be banned 
from the highways as too dangerous. 
The Driver's Manual points out that 
things began to happen as soon as the 
automobile replaced the horse and 
drivers no longer had a horse to help 
do their thinking. 

This mobile aggressor in our midst 
years ago recorded its one millionth 
fatality. Since the advent of the motor 
car. more American lives have been 
lost in automobile mishaps than in all 
the wars in which our country has 
engaged from the Revolutionary War 
down to and including the Korean con- 
flict. The annual toll of 1,500,000 such 
accidents presents one of our great 
domestic problems. 

Of the four major manifestations of 
crime confronting us today in this 


country, Justice Vanderbilt stated in a 


Pointing out that more Americans have been killed in automobile 
accidents during the last half century than in all wars in which the 
United States has fought, Judge Zeichner declares that the traffic 
violator is really our Public Enemy No. 1. 


Judge of the Atlantic Highlands Municipal Court (New Jersey) 


monograph of the Institute of Judicial 
Administration—treason in the form of 
subversive Communism, organized gang 
control of business and local govern- 
ment, juvenile delinquency and viola- 
tions of traffic laws—violations of the 
traffic laws may seem at first blush the 
least important. Indeed, there are many 
who will be surprised to see such viola- 
tions classified as crime. Yet, he pointed 
out, so harmful to society are the re- 
sults of traffic law violations that no 
other classification is possible, regard- 
less of what language may be used in 
the statutes, 

This great jurist and legal scholar 
summed up the fearful havoc wrought 


by the motor age ina single paragraph: 


Transgressors of the traffic laws are 
not a class set apart like gangsters. 
The law-abiding citizen in a moment 
may turn into a traffic violator almost 
without intending to be such and may 
find the step to manslaughter on the 
highway even shorter than he imagines. 
Trafic law offenders, frequently the 
most flagrant offenders, have a way of 
turning up unexpectedly in the best 
regulated households, and many other- 
wise fair-minded people find it difficult 
to think of their own 
criminals, even though the evidence of 
their wrongdoing is all too obvious. 
These possibilities, moreover, have a 
great tendency to make us all overly 
cautious in pressing for a rigorous 
enforcement of the traffic laws, mani- 


loved ones as 


fest though the necessity therefor must 
be to every thoughtful citizen. We 
have a perfectly human tendency to 
shut our eyes to the enormity of the 
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over-all problem of traffic law enforce- 
ment as reflected in the lives lost, the 
careers blasted, and homes disrupted, 
and the property destroyed by motor- 
ists and to seek to minimize the sig- 
nificance of the particular case in 
which we may be concerned. Whatever 
may be our point of view on legal 
contests between man and man in what 
we call the civil law, in the conflicts 
between the state and the individual 
that we know as the criminal law, the 
average defendant and his friends are 
much more likely to be seeking mercy 
rather than justice—and in this are 
they unlike the child seeking the solace 
of its mother or, for that matter, any 
of us as we approach the Great Throne 
on the final day of Judgment? These 
frailties of human nature, deep bred in 
most of us, do not make the enforce- 
ment of our traffic laws the easier. 


More and More Cars— 
More and More Violations 

As for statistics, an estimated thirty 
million of our fellow citizens—about a 
third of the nation’s motorists—were 
cited to appear in traffic court last year 
for violations of quasi-criminal offenses. 
New York’s Chief Magistrate John M. 
Murtagh reported that a summons was 
issued every thirty seconds for a traffic 
offense in the nation’s largest city, and 
this was but a fraction of the violations. 
But, big city or small town, everywhere 
the traffic case load has mounted as 
year by year more and more cars roll 
onto car-saturated roads. 

Few among this parade of what has 
peett called “the biggest show on earth” 
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may be said to have accepted these 


summonses with enthusiasm and many 
may be said to have resented the en- 
forcement of the law as applied to 
them. If these shameful statistics can 
be said to reflect some sort of social 
chaos, it is obvious that, as a people, 
we must, in the main, learn to police 
ourselves, 

Every hour, according to a report of 
the American Bar Association’s Traffic 
Court Program Committee, about $500,- 
000 in property damage occurs through 
traffic accidents. It runs to nearly five 
billion dollars a year in economic loss 

apart form the tragic toll of deaths 
and injuries. The major causes are bad 
highways, bad vehicles and bad driv- 
ers. 

Who are the bad drivers? Psychi- 
atrists say that angry, frustrated per- 
sons are most likely to get into trouble 
in traffic. Some get a sensation of power 
when behind the wheel and feel like 
supermen. Dr. Karl Menninger told 
the American Psychiatric Association 
that “Research into the driver himself, 
what makes him the way he is, on a 
long-term basis would be of great help. 
I believe the psychiatrists could come 
up with the answers to make driving 
safer.” 

At the same time, a study of driving 
habits presented to the American Psy- 
chological Association indicated that 
least responsibility among youthful 
drivers exists in the “red-blooded he- 
man American boy” type. As for com- 
mercial drivers, experiments had shown 
the accident-prone to possess an “in- 
ability to consider other human beings 
and the social order, strong egocentric 
needs and poor intellectual control over 
emotional reaction”. 

Some responsible segments of Amer- 
ican life have sought to counter motor- 
ing irresponsibility by the use of widely 
advertised slogans such as “The Life 
You Save May Be Your Own”, hardly 
an inducement for the type of motorist 
who likes to adorn his automobile with 
fur pieces and similar useless appen- 
dages. Others have attacked the alcohol 
factor in highway homicide by way of 
temperance crusades. But if the public 
appears to be too callous to stem the 
tide of tragedy, it nevertheless clamors 
for a solution to a seemingly insoluble 
problem. 
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Why doesn’t somebody do some- 
thing? A great deal of money, along 
with blood, sweat and tears, has been 
spent in traffic safety research and edu- 
cation. The counterattack on the mobile 
aggressor in our midst is not a “crash 
program” but a ceaseless campaign 
conducted on many fronts by the police 
and other agencies. 

Moreover, a welter of data has ac- 
cumulated on every conceivable topic, 
from the shape and color of a traffic 
signal to field-of-vision tests, word as- 
sociation tests, motor co-ordination re- 
sponses, glare reaction time and the 
prevalence of dexedrine usage without 
prescription by truck drivers. Review- 
ing this vast accumulation of litera- 
ture, Dr. Maier D. Tuckler told a sym- 
traffic 


American Academy of Forensic Sci- 


posium on accidents of the 


ences that the basic question involves 
the personality of the man behind the 


wheel. 


The stable, reasonably mature indi- 
vidual with an adequate control of his 
emotions is recognized at his work, at 
his social relationships and within his 
family circle as competent and ade- 
quate. When this man takes the wheel 
of his car, his personality does not 
change. He is responsible for his be- 
havior, he is calm, concerned for the 
welfare of his family and, obviously, 
for his own welfare, and he is con- 
siderate of the rights of others. “He 
drives as he lives.” 


If the best safety device is a good 
driver, one way to eliminate “driver 
failure” is by license control. L. S. 
Harris, Executive Director of the Amer- 
ican Association of Motor Vehicle Ad- 


ministrators, offered this solution: 


It is generally agreed that an ade- 
quate driver license law properly ad- 
ministered and rigidly enforced is the 
most efficient and positive device avail- 
able to public officials for traffic acci- 
dent prevention... The average driver 
considers no privilege more necessary 
to his everyday life and pursuit of 
happiness than the privilege of operat- 
ing his automobile. Under proper en- 
forcement there is no privilege which 
he would go to greater lengths to pro- 
tect and preserve. .. Records show that 
a very small percentage of drivers who 
have suffered one enforced suspension 
or revocation of license require similar 
treatment subsequently. 
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The Use of Radar— 
an Effective Check 

To help weed out the “Can’ts”, the 
“Don'ts” and the “Won’ts”, one of the 
most effective weapons in the traflic 
police arsenal has proved to be the 
electromatic speedmeter, The old road- 
side admonition “Get a horse!” has 
now been replaced by “Speed Checked 
by Radar”. In spite of an initial fear 
of “speed-traps”, radar has, with minor 
exception, achieved general public ac- 
ceptance because of its accuracy and 
reliability in calculating the speed at 
which a motor vehicle is moving. 

All too often in the past, violators 
succeeded in raising technical objec- 
tions at the trial to the calculation of 
speeds by the police. Studies have 
shown that speedometers vary about 
10 per cent from true speed and that 
the variance widens with increasing 
speed. The type of tires and the amount 
of tire wear and inflation are some of 
the other factors which make a reading 
inaccurate. Radar has overcome most 
of these objections. 

In State v. Dantonio, the Supreme 
Court of New Jersey became the first 
court of last resort to affirm a speeding 
conviction based on the use of radar. 
It held that readings based on this de- 
vice constituted legally admissible evi- 
dence and would be accorded judicial 
recognition without the aid of expert 
testimony. 


While it is vital under our basic con- 
cepts of justice and due process that 
every individual accused of a speeding 
violation be afforded a fair hearing and 
be not adjudged guilty without evi- 
dence which convinces beyond reason- 
able doubt, it is equally vital that no 
unnecessary obstacles be placed in the 
way of the State’s efforts to deal firmly 
and effectively with a public threat 
which has reached staggering propor- 
tions... In dealing with this as well 
as other law enforcement problems, en- 
lightened officials properly avail them- 
selves of scientific discoveries as soon 
as their reliability appears and modern 
courts of justice may not rightly lag 
far behind. 


The Traffic Institute of Northwest- 
ern University commented that other 
such devices and processes in the traffic 
law enforcement field such as chemical 
tests for intoxication, scientific estima- 
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tion of minimum speed from skidmarks 
aid stopping distances of vehicles un- 
der various conditions may now come 
i for broader recognition and accept- 
ance by the courts. Such developments, 
it said, strengthen the arm of the traflic 
law enforcement agencies by facilitat- 
ing the use of current scientific know- 
how in the detection and conviction of 
violators. 

This view is less than unanimous. 
One position holds that police highway 
patrols are not meant to catch erring 
motorists but to deter them from err- 
ing. Its proponents aver that the new 
mechanical contrivances are creating a 
war of nerves between the authorities 
and the motorists in a kind of cat and 
mouse game. They further maintain 
that radar, like officers hiding behind 
bushes and in unmarked cars, is build- 
ing up a traffic Gestapo. 

The American Automobile Associa- 
tion believes that enforcement should 
be directed primarily toward prevent- 
ing violations. To that end, it recom- 
mended that enforcement be carried 
out by uniformed policemen using ve- 
hicles which are painted, marked and 
lighted so as to result in ready recog- 
nition both day and night. It further 
urged that when radar or similar de- 
vices are used to detect speed violations 
there should be distinctive warning 
signs posted. 

The contrasting view, of course, is 
that a motorist should not adjust his 
behavior to the presence of a recog- 
nizable police car. He should not feel 
that the game was played contrary to 
the rules when he is unexpectedly 
flagged down by an unmarked patrol. 
Indeed, it is not to be expected that 
there will be law observance only when 
an officer hovers in sight. 

The increasing use of police road 
blocks for the mass checking of drivers 
and automobiles has been called to pub- 
lic attention by the press. The legality 
of such indiscriminate highway block- 
ages for the purpose of discovering 
chance violations is openly questioned 
by the American Automobile Associa- 
tion. It stated that good intentions 
should not be allowed to obscure the 
inherent dangers to civil rights in in- 
conveniencing multitudes of motorists 


who are innocent of any wrong-doing. 


It comes as no surprise, therefore, 
that there are constitutional problems 
in the realm of motoring which are of 
deep concern to both the public and 
the police. In a single week, two New 
York City magistrates came to opposite 
conclusions in cases involving illegally 
parked cars. In one instance, a traffic 
judge dismissed a complaint against a 
motorist who elected to remain silent 
when the patrolman could not identify 
the owner of the car or state that he 
saw the defendant park it. A day or 
two later, another magistrate held that 
such a motorist had no right to refuse 
to testify because a parking violation 
does not come within the purview of 
the Fifth Amendment inasmuch as it is 
not a crime or a misdemeanor but an 
offense. 

The Empire State was the scene of 
another legal contest of no little inter- 
est to law enforcement authorities. A 
vehicle was photographed by two 
cameras which had been set up by the 
police who computed the speed by the 
time which elapsed between the taking 
of the pictures. This was followed by 
a traffic bureau look-up of the photo- 
graphed license number and resulted 


in a speeding charge being lodged 
against the owner of the car. He ap- 


pealed his conviction on the ground 
that mere proof of ownership was not 
enough to support the presumption that 
he had been the driver. 

The Court of Appeals, in a four-to- 
three decision, upset the lower court 
ruling and found that neither a pre- 
sumption nor an inference of the driv- 
er’s identity could arise from mere 
proof of ownership in a case involving 
a moving violation. It drew a distinc- 
tion between this case and another New 
York decision which held that in prose- 
cuting for parking violations there is 
a rebuttable presumption that the own- 
er was the operator. 

Trial judges know that motorists, as 
a class, do not intend to break the law. 
But, as the American Bar Association’s 
Traffic Court Program has pointed out, 
motor vehicle laws are designed pri- 
marily to prohibit certain acts which 
experience teaches, and the legislature 
declares, to be unsafe and likely to 
result in accidents. These unsafe ac- 
tions are illegal. Traffic laws thus re- 
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quire the motorist to do, or to refrain 
from doing, certain acts. Consequently 
what the motorist intended to do, or 
what he did not intend to do, at the 
time of violation, ordinarily has no 
bearing on his innocence or guilt. 

Judges may differ on many things 
but most agree that the problems 
brought on by the automobile are of 
such magnitude as to make the errant 
motorist the real Public Enemy No. 1. 
The traffic toll has become a kind of 
capital punishment which the public 
inflicts on itself because it ignores the 
ancient injunction that man should be 
as scrupulous about a minor infraction 
as about a grave offense. 

With new concepts of time and dis- 
tance, America’s transmutation into a 
nation on wheels has had a devastating 
impact on traditional respect for the 
law. And as certain as death itself is 
the fact that, along with education and 
engineering, there is no safeguard 
against this new and deadly enemy of 
the people other than effective law en- 
forcement and individual self-discipline. 


Vol. 46 


153 











The Solicitor General’s Office 


and Administrative Agency Litigation 


Mr. Stern discusses the work of the Office of the Solicitor General 
of the United States and his function in determining what cases shall 
be appealed by the Federal Government. He also explains the Solicitor 
General’s relationship to the independent regulatory commissions which 
may wish to carry cases to the Supreme Court. This paper is based upon 
a talk before the Administrative Law Institute of the Administrative 
Law Section of the American Bar Association. 


by Robert L. Stern ¢ of the Illinois Bar (Chicago ) 


ry. 
| HE PRACTICES AND policies of 
the Solicitor General’s Office in deal- 
ing with administrative agency cases 
are, with one or two differences, the 
same as in handling other cases. This 
paper will, therefore, consist mainly of 
a description of how the Office operates, 
with some reference to problems which 
concern the agencies particularly. 
Congress has provided that there 
shall be an Attorney General who shall 
be the head of the Department of Jus- 
tice,! and that there shall be a Solicitor 
General who shall be “learned in the 


law”.2 The Attorney General is the 
chief law officer of the Government, 
but he is primarily an administrator, 
policy maker and Presidential adviser. 

The Solicitor General, on the other 
hand, may not unfairly be described as 
the highest Government official who 
acts primarily as a lawyer. He has few 
administrative responsibilities; he can 
devote his time to studying the legal 
problems which come before him. 
Moreover, he must stand on his own 
feet when he is presenting the most 
important Government cases to the 
Supreme Court. 

The Solicitor General’s staff of from 
seven to nine lawyers, two of whom act 
as First and Second Assistants, is al- 
most always chosen on the basis of 
merit after a search within and without 
the Government for the best possible 
man who can be attracted, usually re- 
gardless of politics. Many have come 
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from other parts of the Department of 
Justice or the Government where they 
have proved their competence in work- 
ing with the Solicitor General’s Office. 
Many have been Supreme Court law 
clerks who have beer chosen by the 
Justices on the basis of their outstand- 
ing ability. 


A High Standard 
and a High Esprit 

In part because of the standard of 
selection and in part because of the job 
it has to do, the Office has had a high 
esprit de corps and a traditional stand- 
ard of performance of “nothing but 
the best”. This is recognized and re- 
spected by those both within and with- 
out the Government who deal with the 
Office, and the Supreme Court has 
come to expect it. 

I will be speaking interchangeably 
of the Solicitor General and the So- 
licitor General’s Office 





really of the 


Solicitor General as an_ institution 
rather than as an individual. The Office, 
experience proves, molds the Solicitor 
General, who usually comes from an 
entirely different background from that 
of his staff, but almost invariably 
prides himself on conforming to the 


of the Office. 
quence is that the Office operates pretty 


standards The conse- 
much the same way no matter who is 
Solicitor General. 

This does not mean that the Solicitor 
General merely rubber stamps what 
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his staff recommends. Far from it, as 
would be obvious to anyone who knows 
the present Solicitor General, his im- 
mediate predecessors from Baltimore, 
or such distinguished earlier occupants 
of the Office as John W. Davis, William 
D. Mitchell, Charles E. Hughes, Jr., 
and Judges Reed, Jackson, Biddle and 
Fahy. The Solicitor General makes all 
important decisions himself. And his 
personality, of course, makes a differ- 
ence. But he voluntarily adheres to the 
standards which the Office has long 
maintained, 

1. Probably most of the time of the 
staff is spent reviewing briefs. All 
briefs, and this includes petitions for 
certiorari, jurisdictional statements in 
direct appeals, and briefs in opposition, 
are drafted originally by one of the 
other Divisions of the Department of 
Justice or one of the independent 
agencies such as the Labor Board, 
SEC, etc. There have been as many as 
750 per year.* The briefs are then re- 
viewed by one of the Solicitor General’s 
lawyers, as well as by the First or 
Second Assistant, if one of them hasn’t 
reviewed it in the first place. This re- 
view may result in anything from a 
complete rewriting of the brief, down 
to sending it to the printer without 
change, which is something the re- 
viewer much prefers to do since it is 





U.S.C. §291. 
U.S.C. 


5 § q 
Statistics in this paper are taken from the 
Annual Report of the Solicitor General. 
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uch easier. For most briefs the work 
es between these two extremes, and 
mnsists of revisions and modifications 
ften made in collaboration with the 
riginal writer. 

Whether and to 


“olicitor General personally reviews 


what extent the 
ie briefs varies with the individual. 
le will, of course, scrutinize the briefs 
n important cases and the cases he 
rgues. Some Solicitors General have 
nsisted on reading all the briefs be- 
ore they go back for final printing. 
Others have relied on the staff to call 
their attention to the important ones 
or those which present special problems. 

2. Although oral arguments get 
most of the publicity, as in any law 
office they take the least amount of 
time. The Government is a party or 
amicus in about 60 per cent of the 
cases argued in the Supreme Court, 
and thus participates in sixty-five to 
ninety-five arguments per year. The 
Solicitor General assigns all Govern- 
ment arguments in the Supreme Court. 
He argues a number of the most impor- 
tant cases himself and distributes the 
rest among members of his staff and 
the attorneys in the Divisions of the 
Department or the independent agen- 
cies from which the cases came. When 
an agency is autonomous, like the ICC, 
the Solicitor General and its General 
Counsel agree on assignments, which 
means that the cases are divided be- 
tween the Commission and the Depart- 
ment of Justice, as they probably would 
have been anyhow. About one half are 
argued by lawyers outside the Solicitor 
General’s Office. On the 
agencies argue a larger proportion of 


whole, the 


their own cases than do the Divisions 
of the Department. 

3. A principal function of the So- 
licitor General’s Office is to decide what 
cases the Government can appeal. The 
Solicitor General’s duties in this respect 
are not limited to Supreme Court cases. 
Whenever, in cases handled by the De- 
partment of Justice, the Government 
loses and the case is appealable, a rec- 
ommendation for or against appeal or 
certiorari to the intermediate court or 
the Supreme Court must be made to 
the Solicitor General. There can thus 
be no appeal to any court, or for that 
matter no decision not to appeal, with- 


out his approval. 





Since the administrative agencies 
generally handle their own cases in the 
lower courts, their litigation comes to 
the attention of the Solicitor General 
only when it approaches the Supreme 
Court. When the agency has lost a 
case, it decides whether it wants to 
petition for certiorari, or, when ap- 
propriate, take a direct appeal. If it 
decides to go ahead, it requests the 
Solicitor General to authorize the peti- 
tion for certiorari or the appeal. Ex- 
cept for a few agencies like the [CC, 
which operates under special statutes 
which I'll refer to later, no agency can 
take a case to the Supreme Court with- 
out the Solicitor General’s authoriza- 
tion. 

All of these recommendations for or 
against appeals and petitions for cer- 
tiorari, whether from the Department 
of Justice or the agencies, are handled 
in the same way. The recommendation 
is reviewed by one of the lawyers on 
the Solicitor General’s staff and also 
the First or Second Assistant, unless 
he reviews it in the first instance him- 
self. They either note their approval 
on the recommendation or prepare their 
own memorandum for submission to 
the Solicitor General, who then makes 
the decision. 

If there are differences of viewpoint 
or difficulties to be ironed out, confer- 
ences are held with the officials who 
have submitted the recommendation. 
Although the Solicitor General always 
carefully considers the views of the 
persons from whom the recommenda- 
tions have come, he is more reluctant 
to overrule recommendations from the 
independant agencies than those from 
the Divisions of the Department. But 
the Solicitor General does not follow 
the agency recommendations if, in his 
best judgment as a lawyer, that would 


be clearly wrong. 


The Standards for 
Granting Certiorari 

Most cases go to the Supreme Court 
by way of certiorari. In determining 
whether to petition for certiorari the 
Solicitor General heeds the Supreme 
Court’s frequent pronouncements, in 
its rules and elsewhere, that it will 
grant certiorari only when there is a 
conflict among the lower appellate 
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courts, when the case is of general 
importance, or sometimes when there 
is gross error below—or perhaps when 
those factors are present in some com- 
bination. The Solicitor General at- 
tempts to apply the Supreme Court’s 
standards. He will not take up every 
lower court decision which trial coun- 
sel in the Department, or the adminis- 
trative agency, or the Solicitor General 


Last 


term the Solicitor General petitioned 


himself, believes to be wrong. 


for certiorari in thirty-two cases while 
the Government’s opponents petitioned 
in 520. 

The reasons underlying this tradi- 
tional approach by the Solicitor General 
are partly self-serving and partly not. 

The Solicitor General regards him- 
self—and the Supreme Court regards 
him—not only as an officer of the 
Executive Branch but also as an officer 
of the Court. This is supposed to be 
true of all lawyers appearing before 
all courts, but the Solicitor General 
takes it seriously. As such he is aware 
of the necessity from the standpoint of 
the effective administration of the judi- 
cial system of restricting the number 
of cases taken to the Supreme Court to 
the number that Court can hear. This 
alone permits the Court to give ade- 
quate consideration to the important 
matters which the highest tribunal of 
the land should decide. That is the 
policy underlying the certiorari sys- 
tem which Congress and the Supreme 
Court found it necessary to establish 
to permit the Court to do its job. 

A heavy additional burden would be 
imposed on the Court if the Govern- 
ment, with its great volume of litiga- 
tion, disregarded that policy and acted 
like the normal litigant who wants to 
take one more shot at reversing a de- 
cision which is obviously wrong be- 
cause he lost. 

As Judge Thacher said, when he was 
speaking as Solicitor General before 


the American Law Institute in 1931?: 


This duty brings with it a peculiar 
responsibility to the Court, in taking 
infinite pains to see that the cases pre- 
sented are only such as are worthy of 
its review. 





4. Thacher, Genesis and Present Duties of 
Office of Solicitor General, 17 A.B.A.J. 519, 521 
(1931). 
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The selfish reason for the Solicitor 
General’s self-restraint in petitioning 
for certiorari is to give the Court con- 
fidence in Government petitions. It is 
hoped and believed—although no one 
who has not been on the Court can be 
sure—that the Court will realize that 
the Solicitor General will not assert 
that an issue is of general importance 
unless it is—-and that confidence in the 
Solicitor General’s attempt to adhere 
to the Court’s own standards will cause 
the Court to grant more Government 
petitions. 

Whatever the reason, from 50 per 
cent to 75 per cent of all Government 
petitions are granted, 67 per cent hav- 
ing been granted last term, as con- 
trasted with no more than 10 per cent 
of other petitions. 

The refusal of the Solicitor General 
to petition for certiorari provokes the 
his Office and 
I do not 


mean to suggest that disagreement is 


most friction between 


the administrative agencies. 


frequent or that there is conflict with 
all agencies. On the whole the agencies 
are aware of the Solicitor General's 
policies, as well as of the Supreme 
Court rules, and attempt to conform to 
them. Some agencies are so careful 
that there is seldom any difference of 
opinion. 

But lawyers will not always agree on 
such matters, even lawyers represent- 
ing the same client, and the Solicitor 
General and agency counsel do not al- 
ways approach or evaluate a case in 
the same way. The latter also must 
follow the instructions of the agency 
itself. 

Some of the agencies and their coun- 
sel—and I am sure that this is the case 
of other Department of Justice attor- 
think that the Solicitor Gen- 
eral holds too tight a rein in passing 


neys too 


upon requests for certiorari. They be- 
lieve that he acts too much as an ad- 
junct of the Supreme Court and not 
enough as advocate for the United 
States or its agencies.” Not infre- 
quently, and not entirely jocularly, they 
remind the members of his staff, if not 
the Solicitor General himself, that they 
are not members of the judiciary but 
are the part of the Executive Depart- 
ment which is supposed to act as law- 
yers for the remainder. On the other 
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I know that members of the 


Supreme Court frequently admonish a 


hand, 


new Solicitor General not to be too 
liberal in authorizing certiorari. 

\ few agencies, by special statute, 
can take a case to the Supreme Court 
without permission from the Solicitor 
General. The Interstate Commerce Act 
makes the United States the principal 
ICC 


orders but allows the Commission to 


defendant in suits to set aside 
intervene separately and to appeal as 
a separate party.” Some of the statu- 
tory provisions relating to the FCC, the 
Maritime Board and the Secretary of 
\griculture were modeled on the Inter- 
state Commerce Act, so that they also 
do not need the Solicitor General’s 
authorization.* 

The cases from these agencies are 
nevertheless submitted to the Solicitor 
General’s Office in order to induce the 
Solicitor General to join in the petition 
or appeal on behalf of the United 
States, and usually the Office and the 
agencies work together in entire har- 
mony. In case of initial disagreement 
each tries to persuade the other, and 
usually an accord is reached. When this 
is not possible, the agency can go 
ahead on its own, and the Solicitor 
General either stays out of the case or 
presents his own views independently. 

The agency’s autonomy works both 
ways. The fact that it may proceed 
without the Solicitor General’s approval 
means that he does not have the entire 
responsibility for seeing that the 
agency's position is presented to the 
Supreme Court. This makes it easier 
for the Solicitor General to adhere to 
Whether this is the 
reason why it is the ICC which most 
often appears with the Solicitor General 


his own views. 


in opposition or not in support is not 
clear, but it may be a contributing 
factor. 


Which Side Shall 
He Support? 

The Solicitor General is faced in a 
small number of cases with a problem 
which seldom confronts a private prac- 
titioner—which side of a case should 
he support. 

1. In a number of situations there 
are conflicting Government interests. 
There have been quite a few cases in 
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which the Department of Agriculture, 
on behalf of farmer-shippers, opposed 
an order of the Interstate Commerce 
Commission. There have been disagree- 
ments between the OPA and the ICC, 
between the Wage and Hour Division 





5. In this connection Judge Sobeloff stated 
when Solicitor General: 

e Solicitor General is not a neutral, 
he is an advocate; but an advocate for a 
client whose business is not merely to 
prevail in the instant case. My client’s 
chief business is not to achieve ae: 
but to establish justice. We are constantly 
reminded of the now classic words penned 
by one of my illustrious predecessors, 
Frederick William Lehmann, that the 
Government wins its point when justice 
is done in its courts. [Sobeloff, Attorney 
for the Government: The Work of the 
Solicitor Generals Office, 41 A.B.A.J. 229 
(1955) .] 

6. 28 U.S.C. §§2321-2325. It would seem more 
sensible for the agency to be the primary de- 
fendant, and for the Attorney General to have 
the right to intervene. since the agency is in- 
terested in all the cases and the Department of 
Justice in only a few. The present arrangement 
is the product of a history which need not be 
spelled out here. See H.R. Reps. 1619, 1620, 1621, 
80th Cong., 2d Sess., especially ‘Additional 
Views”. 

7. 5 U.S.C. §§1031-1042, 64 Stat. 1129 (1950) 
In 1950 the statutory provisions for these agen- 
cies were revised so as to provide for review in 
courts of appeals instead of three-judge district 
courts and for going to the Supreme Court by 
certiorari instead of appeal. A similar proposal 
for the Interstate Commerce Commission failed 
to pass as a result of opposition by that Com- 
mission and its bar. 
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and the Army, between the Federal 
Reserve Board and the Treasury, be- 
tveen the ICC and the SEC, between 
the Secretary of the Interior and the 
| PC, between the Railroad Retirement 
hoard and the Social Security Board, 
between the CAB and the Post Office, 

id even between the CAB and the 
CAAS 

These intragovernmental disagree- 
ments cannot be settled internally by 
the Department of Justice. Many in- 
\olve the independent agencies which 
are not bound to accept the Attorney 
General’s opinion. In most of the cases 
private parties, such as shippers or 
railroads, employers or employees, who 
are not bound by any governmental 
opinion, are in a position to take the 
issue to court. 

The Solicitor General has an equal 
duty to represent each of the two com- 
peting Government interests or agen- 
cies. In such situations he will try to 
determine impartially which position 
he thinks is correct. If he agrees en- 
tirely with one side he will give it his 
support. Sometimes he takes an inter- 
mediate position, filing a separate brief 
of his own. Sometimes he stays out of 
a case and lets the agencies fight it out 
themselves. The Court is always ap- 
prised of the intragovernmental con- 
flict, and I know of no case in which 
the Solicitor General has precluded an 
independent agency from presenting its 
position. 

When one of the competing interests 
can be represented only by Department 
of Justice attorneys or when the interest 
is one enforced by the Department it- 
self, it is somewhat more difficult for 
the Solicitor General to be completely 
neutral, and I am not sure that he is. 
\s an example, in reparations cases the 
Civil Division of the Department of 
Justice alone can represent the Govern- 
ment as shipper against the railroads.° 

In cases under the Fair Labor Stand- 
ards Act by employees against Govern- 
ment cost-plus contractors, the Civil 
Division customarily represents the de- 
fendant, although the Department of 


Justice also has an obligation to see 
that the Fair Labor Standards Act is 
complied with. The Solicitor General 
has supported both the Wage and Hour 
Division and the Army in such cases.!° 


It has been said that the administra- 
tive agencies fare badly when opposed 
to the antitrust policies of the Depart- 
ment of Justice itself. I believe there 
may be something to this, though per- 
haps more because of the instincts of 
the Solicitor General’s Office than by 
design. But this occurs most often 
when the agency, like the ICC or Mari- 
time Board, has authority to appear 
separately on its own behalf. 

For example, in the recent /sbrandt- 
sen case,'! the Solicitor General op- 
posed a Maritime Board order which 
sustained a rate structure discriminat- 
ing against shippers who would not 
give all their business to a combination 
of shipping companies, thus upholding 
the antitrust viewpoint against that of 
that 


litigation at an earlier stage, and I 


the Maritime Board. I was in 
know the Solicitor General’s Office then 
thought the Maritime Board’s position 
wrong as a matter of law. 

But the Solicitor General does not 
invariably support the Antitrust Divi- 
sion. In a recent Antitrust Division 
case involving trademark rights in im- 
ported perfume, he confessed error on 
the Antitrust Division, when its posi- 
tion conflicted with that of the Treasury 
Department. !* 

2. This leads to the second type of 
unusual problem confronting a Solic- 
itor General. Whatever position the 
Government has taken in the lower 
courts, he will not support a contention 
which he believes completely untenable, 
even if he has to confess error. One of 
the reasons why the Solicitor General 
confesses error, instead of acting as the 
completely enthusiastic—and one-sided 
—advocate, is to keep his own and the 
Government’s credit high in the Su- 
preme Court. The more important rea- 
son is that as chief law officer of the 
United States in the Supreme Court he 
feels it is his duty to adhere to the law 
when he thinks a case can rightly be 
decided only one way'*—even though 
this may not be the way Government 
counsel argued in the court below. This 
doesn’t happen often, of course. I don’t 
want to encourage my brethren of the 
private Bar to become optimistic that 
they can convince the Solicitor General 


to confess error whenever they have 
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lost to the Government in the lower 
courts. 

If the Government has lost below, 
the Solicitor General can avoid taking 
a position he thinks is wrong by re- 
fusing permission to take the case 
higher. But sometimes the Government 
has won, and the Solicitor General will 
not even hear of the case until the 
other party has taken it to the Supreme 
Court. Most of these cases do not in- 
volve the administrative agencies, but 
have been handled through the lower 
courts by the United States Attorneys, 
who lack the time and facilities for 
legal research which a case receives 
when it reaches the Department of 
Justice in Washington for considera- 
tion at the Supreme Court level. 

In one such case'* a sailor was re- 
fused entry to the United States on the 
ground that he had committed a crime 
within five years of the attempted en- 
try. There was no question that he was 
coming in from Cuba, but the only 
reason he was in Cuba was that his 
American ship had been torpedoed en 
route from California to New York. 
Although the lower court had literally 
applied the statute, the Solicitor Gen- 
eral thought this too raw and conceded 
that in such circumstances a sailor 
should not be deemed to have left the 
United States. 

Occasionally an administrative agen- 
If the Solicitor General 
is convinced that its position cannot be 


cy is involved. 


supported, he will normally authorize 
it to represent itself, and may or may 
not take an affirmative position in op- 
position. 

An example is the well-known Stand- 
ard of Indiana case!” under the Robin- 
son Patman Act. When that case first 


reached the Supreme Court in 1950, 





8. See Stern, “Inconsistency” in Government 
Litigation, 64 Harv. L. Rev. 759 (1951). 

9. As in United States v. Interstate Commerce 
Commission, 337 U.S. 427 (1949). 

10. Bay Ridge Operating Co. v. Aaron, 334 
U. S. 446 (1948); Powell v. United States Car- 
tridge Co., 339 U. S. 497 (1950). 

11. Federal Maritime Board v. Isbrandtsen, 
356 U.S. 481 (1948). 

12. In 1931 Solicitor General Thacher stated 
that: “...a tradition has grown to regard the 
interests of the Government as best served by 
an attitude toward litigation of absolute candor 
and fair dealing, which will not tolerate injus- 
tice whether the result be favorable or unfavor- 
able to the United States.” Loc. cit. supra, 
Note 4. 

13. Guerlain v. United States, 115 F. Supp. 77 
(S.D. N.Y.), reversed 358 U. S. 915 (1958). 

se. Delgadillo v. Carmichael, 332 U. S. 388 
( ). 

15. Standard Oil Co. v. Federal Trade Com- 
mission, 340 U.S. 231 (1950). 
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the Solicitor General’s Office thought 
the Federal Trade Commission wrong 
in holding that meeting the price of a 
competitor was not a defense. Prior 
to that time the head of the Antitrust 
Division had stated to a congressional 
committee that the Department of Jus- 
tice disagreed with the Commission on 
the question in issue. The Solicitor 
General’s staff made its own independ- 
ent analysis before coming to the same 
conclusion. The Solicitor General au- 
thorized the Commission to handle the 
case in the Court on its own but filed 
nothing himself. 

Another example was a case decided 
in 1950!'® which involved a provision 
in the Interstate Commerce Act requir- 
ing the Commission to protect em- 
ployees against displacement for four 
years following the effective date of a 
Commission’s order authorizing a con- 
In the 
particular case, it was known that the 


solidation of terminal facilities. 
construction of the new New Orleans 
terminal would take five years, so that 
many employees would not lose their 
jobs until five years after the effective 
date of th« The 
held that it lacked authority to extend 


order. Commission 
the employees protection beyond four 
years from the approval of the con- 
solidation, although according protec- 
tion during this period would have 
been meaningless. The Solicitor Gen- 
eral was convinced that the Commis- 
sion’s literal construction of the Act 
was absurd and contrary to its pur- 
poses. Even though the Department of 
Justice had supported the Commission 
in the lower courts, he opposed the 
Commission in the Supreme Court. The 
Commission presented the argument in 
support of its own position, but un- 
successfully. 

Whether or not error should be con- 
fessed or an agency not supported usu- 
ally does not present a simple problem. 
The Solicitor General is aware that to 
confess error will not only infuriate 
the attorneys who have handled the 
case for the Government below, but 
also the judges who were persuaded to 
decide in the Government’s favor. It is 
very embarrassing to meet these judges 
shortly after one has confessed error 
on them in the Supreme Court. 

Thus, the Solicitor General must do 
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considerable soul-searching before he 
reverses the Government’s position, It 
cannot be enough that he thinks the 
Government may lose on appeal. He 
must believe that there is no respectable 
argument on the Government's side. 
There have been cases in which the 
Solicitor General’s Office almost con- 
Government 


fessed error which the 


subsequently won in the Supreme 
Court, and this, of course, emphasizes 
the need for humility. Nevertheless, so 
far as I know, every Solicitor General 
for years—I am told at least since 1890 
—has been willing to concede that the 
Government was wrong when he was 
convinced of that fact. 

You may ask what is gained by the 
intervention of the Solicitor General’s 
Office into litigation which has been 
handled by other Government lawyers 
Many of those 
lawyers in the Department and _ the 


in the lower courts. 


agencies have asked the same question, 
and perhaps I did myself when I was 
in the Antitrust Division writing briefs 
for the Solicitor General’s Office. 

I think it is generally recognized, 
even by the lawyers for the agencies, 
that the Government benefits in four 
ways, which are interrelated. 

(1) In the first place the quality of 
briefs and often of arguments is greatly 
improved. This does not result from 
the fact that the lawyers on the Solic- 
itor General’s staff are necessarily more 
skilled than the persons whose work 
they are reviewing. Often they are— 
but sometimes they are not. As I have 
indicated, the reputation of the Office 
and the nature of its work enables the 
Solicitor General to attract very capa- 
ble lawyers. 

But even as between lawyers of equal 
competence the review in the Solicitor 
General’s Office customarily improves 
the product. In part this is because 
any fresh mind is likely to have a fresh 
viewpoint. Two minds are better than 
one—-and this is true irrespective of 
which does the drafting and which the 
reviewing. I know that whenever I 
wrote a brief de novo in the Solicitor 
General’s Office, and that was some- 
times done, I would send it to the 
appropriate division for review and 
improvement. 


(2) The reviewer in the Solicitor 
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General’s Office is, however, more than 
merely a fresh mind. The nature of his 
job, as compared to that of the spe- 
cialists who have drafted the brief he 
reviews, gives him a broader perspec- 
tive and greater objectivity. He spe- 
cializes in the Supreme Court, not in a 
particular subject. He is far enough 
from the trial of the case to be able to 
see its significance as a whole. He is 
better able than the lawyer who works 
only in one field to guess how a judge 
who is also not a specialist will react 
to a case, and to frame the presenta- 
tion, written or oral, accordingly. 

I remember reviewing a tax brief 
which started out by talking about 
Section 103(B) (1) (X), or something 
like that, as if every person of sound 
mind must have known what that was 
since the third grade—or at least the 
third year of law school. Specialists 
often cannot appreciate what other per- 
sons, even other lawyers—and perhaps 
even Supreme Court Justices—don’t 
know. 


A former General Counsel of an 
agency stated that he was sure that its 
“written presentations to the Supreme 
Court gained greatly in the course of 
processing by the Solicitor General's 


Office”. 


believe that review by lawyers not hav- 


In that connection, he said: “I 


ing detailed familiarity with the law 
administered by particular agencies is 
more likely to be helpful than review 
by an agency alumnus who happens to 
be in the Solicitor General’s Office”. 
(3) The third 
Solicitor General’s 


way in which the 

Office affects the 
handling of litigation is through the 
attempt to comply with the Supreme 
Court’s standards, to which I have al- 
ready referred. This serves to keep the 
Government’s credit high in the Court, 
and also is helpful to the public interest 
in the administration of justice, which 
the Solicitor General believes it is part 
of his function to serve. 

(4) The fourth basis for centralizing 
control of Government Supreme Court 
litigation in the Solicitor General’s Of- 
fice is the need for coordination. For 
the Government to take different posi- 

(Continued on page 217) 





16. Railway Labor Executives Association v- 
United States, 339 U. S. 142 (1950). 
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1 fudicial Reform Is 


No Sport for the Short Winded 


Mr. Nims reminds us of the very serious increase of crime in Amer- 


ica; of the indifference of lawyers, judges and laymen to this and to 
court improvement; of the meddling of politicians in the work of the 
courts; of the attack now being made on our basic concepts of law and 
of the resulting responsibility of the Bar in the immediate future. The 
phrase in the title, “No Sport for the Short Winded”, is taken from 
“Brief for a Better Court System”, by Arthur T. Vanderbilt in the May 
5, 1957, issue of the New York Times Magazine. 


by Harry D. Nims ® of the New York Bar (New York City) 


I should see the garden far better; 
said Alice to herself, if I could get 
to the top of that hill; and here’s a 
path . .. but how curiously it twists! 
Through the Looking-Glass, 

by Lewis Carroll 


“ 
K NGLAND TOOK one hundred years 
(1770-1873) to modernize its courts: 
in New York attempts at judicial re- 
form have been going on for over 125 
years and the job is still far from com- 
plete; twenty years were required to 
put through Congress a Bill authoriz- 
ing the Supreme Court of the United 
States to make better Rules for the 
Federal District Courts. 

Why is law reform so difficult? 

Almost any lawyer, and many lay- 
men, can give a glib answer. Most of 
them probably would ascribe it to the 
traditional opposition of lawyers to 
change; to their inflexibility and self- 
satisfaction; to politics and to public 
indifference. 

They might point out that opposition 
to change has existed for centuries and 
Niccolo Machiavelli (1469- 


1527) an important man in his day, 


refer to 


who wrote: “There is nothing more 
difficult to carry out, nor more doubt- 
ful of success, nor more dangereus to 
handle, than to initiate a new order of 
hings.” That was written four hun- 
lred years ago. 

There is a considerable body of writ- 


ng dealing with oppesition to change. 


It seems to be almost a human trait.? 
It has been a hallmark of lawyers and 
judges for 1906, 
Colonel Wigmore characterized their 
attitude as “universal complacent tor- 


generations. In 


pidity”. 

The difficulty with law reform may 
be due, in part, to the feeling of many 
laymen, consciously or unconsciously, 
that there is not very much which they 
can do about the mysterious processes 
of the courts: and that those who have 
the necessary knowledge do not or will 
not act. 

This attitude is normal. People are 
discouraged about the administration 
of justice, and with good reason. Al- 
most every day we read in papers or 
radio, stories of 


hear over TV or 


murders and other crimes. But we 
seldom are told whether the offenders 
are caught; or how many of those that 


are caught, are punished. We may be 


told that certain crimes “have been 
cleared by arrest”. Most people think 
that that is the end of the matter. It is 


not. It little. 
beginning. Offenders, despite their ar- 


means It is merely a 
rest, may go free. Crimes may never be 
solved. Those convicted may never be 
punished; and if they are, in most 
instances, we are not told about it. 
Nobody seems interested enough to 
give the public the facts. As a result, 
most people accept the situation regret- 
fully—convinced that court reform is 


an insoluble problem. 
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The Federal Bureau of Investigation 
pointed out in 1958 that crime is in- 
creasing four times as fast as the pop- 
ulation. Arrests of persons under 18 
have increased 55 per cent since 1952. 
In 1220 cities reporting, 10 per cent of 
all arrests for murder, negligent man- 
slaughter, rape, and 53 per cent of 
arrests for larceny (other than auto) 
have been of youths under 18 years 
old.” 

In a recent statement former Presi- 
dent Hoover reminds us that the Biil of 
Rights guarantees to all of us the right 
to be secure in our person. Yet, last 
year, 6,920 of us lost their lives by 
manslaughter and 5,740 by negligent 
manslaughter. There were 21,080 in- 
stances of rape; 61,410 instances of 
robbery: 100,110 instances of aggra- 
vated assault, making a total of 195,260 
known instances in which our security 
was violated.* 

Crime in the United States increased 
9.3 per cent in 1958. A murder oc- 
curred every 64.2 minutes; a forcible 
rape every 36.1 minutes; a robbery 
every 7 minutes, a car was stolen every 
1.9 minutes; a burglary was committed 
every 46.4 seconds. Forcible rape in- 
creased 13 per cent; robbery 12 per 


1. Society and Medical Progress, Bernard F. 
Stern, Princeton University Press 1941. By 
same author RESISTANCE TO THE ADOPTION OF 
TECHNOLOGICAL INNOVATIONS, National Resources 
Committee, U. S. Government Printing Office 
1937, pages 36-66. 

2. Uniform Crime Reports for the United 
States. April 23. 1958, pages 69-70. 

3..Do We Have a Duty to Get Tough? Reap- 
ER’s Dicest, September, 1959, page 143. 
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cent; burglary 12 per cent; a crime 
was committed every 20.3 seconds.* 

The blame for these conditions does 
not rest solely on the perpetrators of 
the crimes. It must be shared by those 
of us who countenance a lax adminis- 
tration of justice. 

There is grave doubt as to how effi- 
cient justice the Bar or the public really 
want. There seems to be a limit to im- 
provement in this field just as, in large 
cities, there is a limit to the extent to 
More 


effective enforcement might hurt busi- 


which some laws are enforced. 


ness and that would be bad politics. 


The Courts Are 
in Political Hands 

In the main, the personnel and meth- 
ods of American courts are in political 
hands. Many thoughtful people know 
this, but they are not sufficiently in- 
terested to do much about it. 

Few realize what a valuable asset to 
politicians [the “wire pullers” as Lord 


oo 


Bryce called them in 1880 and _ the 
York 
Herald Tribune termed them (Febru- 
ary 19, 1959)] is this control of the 
courts, in terms of power and money. 


“Patronage boys” as the New 


In this category may be placed those, 
great or small, who put their own in- 
terest and that of their political party 
ahead of the interest of the public, in 
matters pertaining to the courts. Again 
and again, this influence has blocked 
completely efforts for improvement. 


The advantages from this control 
are indicated by the number of courts. 
In nineteen states taken at random 
there are about 5,400 courts. There are 


625 in New York alone. All 


judges and other officers in whom the 


have 


politicians can and do take interest 
and from whom they can and do solicit 
cash contributions. Such things are not 
talked about very much, nor are the 
contributions which candidates for ju- 
dicial office make. 

But law reform has not been neg- 
lected. Legislatures have created com- 
missions; amended codes; appropri- 
ated vast sums of money (in New York 
about $1,000,000 in the last five years 
[1953-58]): private foundations and 
other 


interested have made 


princely gifts; committees have been 


groups 


organized; conventions held; extensive 
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surveys and studies have been con- 
ducted, sometimes lasting for years: 
judicial councils have done likewise; 
conferences have deliberated. All these 
and more have been tried, and for the 
most part have accomplished very little. 

Something seems always to be lack- 
ing. 

The influence of the Bar has de- 
clined. Some law schools have encour- 
aged students to follow the philosophy 
of the pocketbook rather than of justice 
for all. 

John Adams, as a young man, in- 
curred the hatred of his neighbors by 
defending the British soldiers who had 
a part in the Boston Massacre. He got 
them acquitted. 

It is hard to imagine a young man 
on the legal staff of an insurance com- 
pany or of a great law office, or in a 
government job being allowed to do 
any such thing as this today; or to 
come out openly and work for law 
reform. Many lawyers today, so far 
as working for law reform is con- 
cerned, are not their own masters. 

For all this the Bar is paying a price. 
The number of practicing lawyers has 
declined. The number of law school 
students in the last ten years has 
dropped 20 per cent. Fewer young 
people are choosing the law as a career. 
Many of those who do, do not become 
practicing lawyers but take salaried 
positions, 

The percentage of the national in- 
come spent for legal services has dwin- 
dled to about one third of what it was 
twenty-five years ago, despite expan- 
sion of business and population and 
multiplication of problems in which 
lawyers can be useful.® 

From 1929 to 1951, the general in- 
crease in industrial earnings was 131 
per cent; lawyers’ income increased 
58 per cent; physicians’ 157 per cent 
and dentists’ 83 per cent. In 1934-51 
the average lawyer doubled his income 
while that of the physician was four- 
fold. In 1954 the average net income, 
before taxes, of one third of all prac- 
ticing lawyers was less than $5,485 
while their overhead has been steadily 
increasing.® 

Respect for the Bar is not increased 
when one sees on TV lawyers guiding 
and advising gangsters and hoodlums 
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appearing as witnesses, who are so itn- 
mersed in crime that the giving of 
their name, their age or their residence, 
or other casual facts about themselves 
may, as they assert, incriminate them. 

And the Bar is not doing very much 
about it. 

In almost his last writing, Judge 
Vanderbilt put the question thus: “But 
the task we are now contemplating is 
of far greater magnitude than any un- 
dertaken in the past by the legal pro- 
fession of any common-law country.” 

Then he asked: “To whom shall we 
turn for help? What instrumentalities 
have we available for this tremendous 
task ?”’* 

The most vital fact of American life 
today is not our wealth or the develop- 
ment of satellites. It is that our rights 
and privileges have been assured to us 
because we live under law. 

Until very recently, that security was 
menaced only by our own carelessness 
and neglect of it. There seemed always 
to be plenty of time for law reform. 

Today, however, powerful forces are 
feverishly at work in the world, deter- 
mined to destroy life under law and 
substitute for it, particularly in Amer- 
ica, their own philosophy. 

Here, then, is judicial reform in a 
new setting. 

Here is a challenge to all judges and 
lawyers individually, not merely to bar 
associations, whether our profession 
will play its part in combating this 
assault on life under law. 

We of the Bar can easily dodge this 
responsibility if we wish. What we do 
is up to us. No one can dictate to us. 
But the consequences of a failure may 
be suffered by many besides ourselves. 
We, not the politicians, are the re- 
sponsible custodians of the instrumen- 
talities of justice, the essential element 
of our life if we are to continue as a 
free people. 

But we say we have been getting on 
pretty well for years. What’s the hurry 


4. Washington Associated Press, September 
2, 1959. 

5. THe 1958 Lawyer anv His 1939 DoLtiaR 
(page 5). Prepared by the Special Committee 
on Economics of Law Practice for the American 
Bar Association—Printed as a Public Service by 
West Publishing Company. 

6. See pamphlet of Association’s Lawyers’ 
Economic Problems and Some Bar Association 
Solutions (1958) pages 1, 2, 5. Printed as a 
Public Service Bancroft-Whitney Company... 
The Lawyers Co-operative Publishing Company. 

7. THe CHALLENGE or Law Rerorm (1955 
Arthur T. Vanderbilt, page 145. 
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1w? Let’s take our time and for the 


ist part we are doing just that. 


Former Governor Adlai Stevenson 


was in Russia recently, for several 


1 onths. The Russians, he says, believe 
hat their methods, their aspirations 
id their dreams 


. make up the final truth about the 
nature of man and society ... that no 
effort, no dedication, no sacrifice is too 
great that may help to realize the Com- 
munist party’s goals in Soviet society 
... that no corner of humanity can be 
a matter of indifference to the Com- 
munist state. because the whole human 
race is destined to become in time one 
communist brotherhood . . . They are 
worldwide. and there is no corner of 
the earth’s surface which they think 
too insignificant for their attention . . . 
the important thing is that the Soviet 
Russians believe in their truth, as the 
men of the Western world be- 
lieved in theirs. They, not are 
firing the shots that are heard around 
the- world .. . their tempo is dynamic 
and rapid, ours sluggish . . . 


once 


we, 


Complacency made us impervious to 
ideas. even the obvious idea that we 
are in danger And between a 
chaotic. selfish, indifferent, commercial 
society and the iron discipline of the 
communist world. I would not like to 
predict the outcome.* 


Recently. Governor Stevenson said 


this also: 


The next ten years, I would guess, will 
really prove whether this nation or any 
nation so conceived and so dedicated 
can long endure—and right now the 
prognosis is not good... 





In our fat, dumb and happy fashion, 
we assume that we can’t lose—that if 
we stand firm, persevere and damn the 
Communists enough, right will surely 
prevail in the end. 


On March 13, 1959, President Ejisen- 


hower in a message to Congress said: 


This battle is now joined. The next 
decade will forecast its outcome 
It is not the goal of the American 
people that the United ‘States should be 
the richest nation in the graveyard of 
history.!9 


A few Mr. 


Director of the Federal Bureau of In- 


weeks later, Hoover, 
vestigation said: “Our present society 
has substituted indulgence for disci- 
pline, pleasure for duty and money for 


morals,”’!1 


On February 9, 1959, an editorial in 
Life said: “a deeper and more fearful 
concern has been stirring some of the 
most responsible U. S. leaders. Their 
worry: are Americans undereducated, 
overentertained, tossing easefully but 
restlessly in what Reinhold Niebuhr 
calls a state of ‘sophisticated vulgarity’.” 

This attack is aimed straight at law 
as the basis of our rights. To meet that 
threat no group is as vitally affected or 
carries as great a responsibility as the 
Bar. Nothing can be more important 
in meeting this threat than that we 
show our people, and the world, that 
a democracy like ours, can be adminis- 
tered efficiently under law. 

But the time is short. 

What part will we of the Bar play 
in these coming ten years? 

Fortunately there is some evidence 
that we are beginning to try to meet 
this challenge. Lawyers and bar asso- 
ciations have been making more effort 
than before to improve the situation. 

The membership of the American 
Bar Association has jumped in fifty 
years from 3,716 in 1909 to over 96,000 
in 1959, 

Several states are trying to overhaul 
their courts. This is going on in Cali- 
fornia, Illinois, New York, Wisconsin, 
Connecticut, 


Massachusetts, Pennsy]- 


vania, Kansas and elsewhere. Some 
have failed. Others have completed 
important changes. 

The organized Bar is using new 
methods to arouse public interest in 
1958 and 
1959, May 1 was observed as “Law 
Day, U.S 


the public with the importance of law. 


law and in the courts. In 





A.” The purpose is to impress 


These measures and others like them 
increase public understanding of our 
legal system. But they do not remedy 
many of the court methods of which 
the public has complained so long. 

Common sense seems to dictate that 
only a legal Pearl Harbor can change 
this impasse very much because the 
profession, as a whole, by reason of its 
traditions and habits which lie deep, 
seems more difficult to influence than 
any other group except possibly the 
Vermont farmers. 

We know well enough what we need. 

As Chief Justice Horace Stern, of 


Pennsylvania, has pointed out, we need 
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forms of justice that are so simple and 
so human that people unlearned in 
legal procedure can readily understand 
them. 

We need judges not selected by 
politicians, 

We need less complicated court sys- 
tems and less complicated procedure. 

We 


delay. 


need a definite reduction of 
We need a far more efficient con- 
trol of crime. 
We need a determination to reform 


in a majority of the Bench and Bar. 
For years there have been reasonable 

and practical methods of obtaining 

these objectives if we, as a profession, 


had wanted them. But we continue to 





8. The Political Relevance of Moral Prin- 
ciple—Adiai E. Stevenson. 


9. THe New York Times Macazine—March 1, 
1959. 


10. THe New York Times, March 14, 1959. 
11. New York Mrrror, April 6, 1951. 
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Judicial Reform 


quarrel about what should be done and 
how to do it. 


Former Justice Joseph M. Proskauer 
(New York) in his autobiography, A 
Segment of My Times, wrote five sen- 
tences which cannot be repeated too 


often (page 149): 


Now to what does all this lead? 
Scholars have written and bar associa- 
tions have passed resolutions on law 
reform. We have had research and in- 
vestigation until the truth is as clear 
as the noonday sun. 

I emphasize, however, that the letter 
killeth and that the spirit giveth life. 
We need a will to reform. 


A distinguished physician once told 
the writer that although there are vari- 
ous remedies for alcoholism, his pro- 
fession has found that they are value- 
less unless the patient is absolutely de- 
termined to stop drinking, completely 
and permanently. 

Perhaps our progress has been slow 
because we have lacked the one thing 
absolutely essential, if improvement is 
to come, i.e., determination to make 
the necessary changes work. 

There are illustrations of this. 

Pretrial is described in an official 
report to the Senate Appropriations 
Committee of a field study of twenty- 
three United States District Courts “as 
the greatest single advance of modern 
times in the handling of the business of 
the courts”.' 

It was first used systematically in 
the United States over thirty years ago. 
Its value was quickly demonstrated but 
its adoption has been slow. There are 
still a good many judges and lawyers 
who do not use it; or if they do use 
it, do so in a lukewarm, half-hearted 
fashion. They lack determination to 
make it work, 

About thirty-seven years ago, Con- 
gress became concerned at the condi- 
tions in the United States courts. In 
1922, it created the “Judicial Confer- 
ence of the United States” made up of 
the Senior Judges of the various Cir- 
cuits. It was to meet once a year to 
discuss the work of these courts and 
make recommendations for improve- 
ment (September 14, 1922). 

But in the next seventeen years not 
much change resulted and in 1939, 
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Congress created an Administrative 
Office of the U. S. Courts and in each 
Circuit a “Judicial Council”, made up 
of the chief judge and the Circuit 
Judges of the circuit. 

The statute (Section 332 Title 28 
U.S. Code) provides that: 


The chief judge of each circuit shall 
call, at least twice in each year and at 
such places as he may designate, a 
council of the circuit judges for the 
circuit, in active service, at which he 
shall preside. Each circuit judge, un- 
less excused by the chief judge, shall 
attend all sessions of the council. 

The council shall be known as the 
judicial council of the circuit. 

The chief judge shall submit to the 
council the quarterly reports of the Di- 
rector of the Administrative Office of 
the United States Courts. The council 
shall take such action thereon as may 
be necessary. 

Each judicial council shall make all 
necessary orders for the effective and 
expeditious administration of the busi- 
ness of the courts within its circuit. 
The district shall promptly 
carry into effect all orders of the judi- 
cial council. 


judges 


This but 
page 79 of this report of 1959 to the 
Senate Appropriations Committee states 


statute was mandatory 


that “inadequate administrative con- 
trol and direction have seriously im- 
paired the system’s effectiveness and 
many of its operations have been waste- 
ful of appropriated funds. The judi- 
ciary, although provided by Congress 
with self-governing administrative ma- 
chinery, has been slow and seemingly 
reluctant in putting into effect controls 
imposed by law and in facing realities 
as to the needs of present-day court 
administration.” 

Also, at page 81 the report said: 
“The failure of the judiciary to carry 
out many of the functions relating to 
administrative direction and control 
appeared to be, at least in part, directly 
responsible for some rather disturbing 
conditions found to exist.” 

Here again a will and determination 
to make this system effective have been 
lacking. 

We Americans live in a country 
which the rest of the world regards as 
the outstanding example of democracy. 
Whether we like it or not, this carries 
with it grave responsibilities. Whether 
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we like it or not, much of the responsi- 
bility rests on the Bench and Bar. 


Washington and Lincoln and others 
have told us that justice and its admin. 
istration are of paramount importance 
in a democracy. But we have not paid 
much attention to this fact. So we have 
stumbled along, the politicians leading 
us. Nobody seems to have cared very 
much about the slow pace. Why get 
excited? Are not things in fairly good 
shape? 

During these years litigants have 
waited for five to ten years for justice. 
Often those who have won their cases 
have gotten relief only at excessive ex- 
pense. Obtaining justice in the courts 
has been a dreary, delayed and costly 
commodity. Crime has increased and 
become safer. 

But suppose the wheels do creak. 
Only a few people, comparatively, are 
hurt. To make changes means trouble 
and work. After all, we have the best 
government in the world. Why worry? 

That was all very well up to a few 
years ago; but as we have seen, today 
we are confronted by a theory of gov- 
ernment, accepted by millions, which 
is the antithesis of our own: and which 
is advocated by a great nation which 
is determined to replace our theories 
of law and life with its own. 

Perhaps, in this crisis, some of us 
will recall a statement which Woodrow 
Wilson made to 
Wesleyan, in 1889: 


his students at 


Democratic institutions are never 
done. They are, like the living tissue, 
always a-making. It is a strenuous 
thing this business of living the life of 
a free people, and we cannot escape 
the burden of our inheritance. 


Mr. Wilson may have gotten this 
thought from a statement of Goethe: 
“What you have inherited from your 
fathers, earn over again for yourselves 
or it will not be yours.” 

What practical measures can a busy 
judge or lawyer take if he has a will 
to do his part? 


(Continued on page 216) 





12. Field Study of the Operations of United 
States Courts—Report to Senate Appropriations 
Committee (April, 1959). 
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The Arena of the Giants: 


Rockingham County, New Hampshire 


In the first quarter of the nineteenth century, Rockingham County, 
New Hampshire, in the southeastern corner of the state, possessed some 
of the finest lawyers ever to argue before the Bar. Mr. Reid, himself a 
lawyer from Strafford County, describes the legal prowess of the 
giants who practiced law in those early days, including their appearance 
together, like the finale of a great drama, in the celebrated Dartmouth 


College case. 


by John Reid ¢ of the New Hampshire Bar (Dover ) 


Consider who they were that fixed 
the standard of talent at the New 
Hampshire bar in the first quarter 
of the nineteenth century. There 
were giants in the land in those days. 

—Robert Rantoul, Jr. 


p 
[HERE HAVE BEEN many cele- 
brated rural Bars in America, but it 
is doubtful if any ever surpassed the 
Olympian band of advocates who prac- 
ticed in New Hampshire’s Rockingham 
County during the opening decades of 
the nineteenth century. The Virginia 
lawyers who gathered in the one tavern 
town of Richmond after the close of 
the Revolutionary War were truly a 
galaxy of distinguished men: Randolph, 
Wickham, Innes, Ronald, Campbell, 
Pendleton and Carrington. But these 
names are remembered today chiefly 
because they sharpened the untrained 
mind of a legal neophyte named John 
Marshall. The same may be said for the 
lawyers whom Lemuel Shaw joined 
after he finished his legal studies in 
New Hampshire and first started to 
practice in Massachusetts: Dexter, 
Sullivan, Prescott, Webster, Curtis and 
Fletcher. Professor Beale of Harvard 
was undoubtedly right when he re- 
marked that they were “perhaps as 
great lawyers as ever met in a single 
small city in this country”. Yet it should 
not be forgotten that two of their num- 
ber, Webster and Fletcher, received 
their baptism of fire at New Hamp- 
shire’s Rockingham County Bar. 


Daniel Webster often recalled with 
awe the years he had spent arguing 
cases at that Bar. He told Rufus Choate 
that he never met abler men than the 
lawyers who had initiated him “in the 
rugged discipline of the New Hampshire 
courts”. On another occasion he re- 
marked that he had practiced law, com- 
mencing before old Justice Jackman in 
Boscawen, who received his commission 
from George II, all the way up to John 
Marshall in Washington, and had never 
found any place where the law was ad- 
ministered with so much precision and 
exactness as in Rockingham County, 
New Hampshire. 

Rockingham County during the early 
days of the nineteenth century was the 
center of New Hampshire’s commercial, 
political and intellectual life. Embracing 
the old Yankee settlements along the 
jutting coast line from the Piscataqua 
to Seabrook, and extending beyond the 
Scotch-Irish country around London- 
derry and Chester to the state capital 
at Concord, it was served by two court- 
houses located in the “half-shire towns” 
of Exeter and Portsmouth. And because 
the number of great lawyers was so 
large and the number of important 
cases so small, the trials that were con- 
ducted in them were often more than 
contests, they were tournaments. Some- 
times there were two or three attorneys 
on each side. One of these might well 
be the six-times governor of the state, 
William Plumer. An untrained genius 
with a daedal mind, Plumer was New 
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Hampshire’s only true Jeffersonian. 
Like his friend Jeremy Bentham he 
distrusted oaths and never took one, 
making affirmations instead, a peculi- 
arity that did not trouble the orthodox, 
God-fearing people of New Hampshire, 
who rather admired his obstinate in- 
dividualism. In 1820 he was the only 
member of the electoral college to vote 
against Monroe, an action partly ex- 
plained by his convictions and partly 
by his eccentric stubbornness. As a 
correspondent of Jefferson, Bentham 
and a half dozen of the day’s leading 
figures he had a reputation that ex- 
tended far beyond the physical limits 
of the world he lived in. At another 
time or place he might have been re- 
garded as a splendid lawyer, yet so 
majestic were his rivals at the Bar 
that, to his Rockingham neighbors, he 
seemed a second-rate attorney prac- 
ticing among titans. 


George Sullivan— 
A Great Orator 

It might be said that the salience of 
the Rockingham County Bar began in 
1797 when Jeremiah Smith and Jere- 
miah Mason moved to southern New 
Hampshire and began to try cases in 
Exeter, a town that previously had been 
the private bailiwick of George Sul- 
livan. He was the son of General John 
Sullivan, the state’s Revolutionary War 
hero, and heir to all the Sullivan name 
meant to New Hampshire people. He 
was very much inferior to Smith and 
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Mason in legal scholarship, but not 
even Webster could equal his power to 
sway juries. He was the most accom- 
plished orator ever to practice law in 
New Hampshire and this was both his 
strength and his undoing. As the legal 
historian, John Shirley. observed, “He 
relied too little on his preparation, and 
too much upon his oratory, his power 
of illustration and argument. But 
neither the court, the jury, nor the 
people ever grew weary of listening to 
his silver tones or his arguments, that 
fell like music on the ear.” The court- 
house was crowded whenever Sullivan 
appeared, for it was a pleasure to hear 
the rich resonance of his voice as the 
sentences came rolling out with their 
full, regular and sonorous cadences. 
Sullivan’s extraordinary eloquence 
and charm along with his father’s name 
gave him such a hold on the people’s 
imagination that he was the only arch- 
Federalist whom Isaac Hill, the Repub- 
lican “Director” of the state, was never 
able to discredit. He had been an anti- 
Madison congressman during the open- 
ing days of the War of 1812 and had 
supported the aims and spirit of the 
Hartford Convention. Such a record 
would have been enough to ruin the 
professional as well as public career 
of other lawyers during the patriotic 
reaction which followed Jackson’s vic- 
tory at New Orleans. When greater 
men like Webster, Mason, Smith and 
Ichabod Bartlett would be voted out of 
office and would even quit the state in 
disgust, Sullivan remained New Hamp- 


shire’s Attorney General for twenty- 
one years, well into the heyday of Hill’s 
reign. Yet despite his popularity and 
his unusually high sense of professional 
and personal honor, Sullivan was re- 
garded by his contemporaries as only 
a great advocate, not a great lawyer. 

Jeremiah Smith, on the other hand, 
had a highly cultivated legal mind. He 
may even have been a legal genius. 
He had a remarkable record of public 
service and when Webster was asked 
to compose the epitaph on his tomb- 
stone he had difficulty finding a large 
enough monument: 


Here Rest the Remains of 
JEREMIAH SMITH 
in Early Youth, 

A Volunteer in the Cause of the 
Revolution, 

And Wounded at the Battle of 
Bennington; 
Afterwards, 

A Representative in Congress by the 

Choice of the People of 
New Hampshire, 

And an Able and Efficient Supporter 
of the Measures of 
WASHINGTON: 

\ District Attorney of the United States, 
and Judge of the Circuit Court, by the 
\ppointment of Washington’s Successor; 
In Years Yet More Mature, 
Governor of New Hampshire, 
and 
Twice Its Chief Justice. 


His two terms as Chief Justice were 
his most notable contribution in public 
life for it was he who rescued New 


‘ 


Hampshire from the shifting “common 
sense” jurisprudence expounded in the 
days when farmers and physicians con- 
stituted the judiciary and reinstated the 
common law. He was criticized for 
substituting stare decisis for equity, but 
he brought to the law the certainty it 
needed in an expanding commercial 
society. As a legal philosophizer only 
Charles Doe equalled him in the entire 
history of the state. Yet for all his 
learning he was a master of the wise- 
crack in a day when wit was a valuable 
courtroom weapon. A typical example 
of his dry, Yankee humor occurred 
during an Exeter town meeting when 
someone suggested building a fence 
around the burying ground where the 
epitaph which Webster composed now 
stands. “What is the need, Mr. Modera- 
tor,” he asked, “of a new fence about 
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such a place? Those who are outside 
of it have no desire to get in, and 
those who are inside cannot get out.” 
He had a high originality and true 
genius in his humor throughout which 
ran a rare vein of satire and raillery 
always sprightly and amusing although 
sometimes quite offensive. In this re- 
spect he differed from Jeremiah Mason, 
who, though often humorous, was never 
offensive. 

The inimitable Mason was the cen- 
tral figure in the group of lawyers who 
immortalized the Rockingham County 
Bar. He had no peer. Six foot six, of 
powerful frame and striking features, 
he was one of those extremely rare in- 
dividuals who became living legends 
before middle age and retain their 
reputations throughout their lives. He 
had no interest except the law and 
shunned public office. He served less 
than one term in the United States 
Senate, resigning his seat to hasten 
back to his practice. Cool, wary, and 
devoted to his client, he had, in legal 
acumen and power of reasoning, no 
equal at the Bar or on the Bench. He 
has often been called America’s great- 
est common law lawyer, and probably 
he was. His approach in every trial 
was original, fresh and suggestive. 
Webster claimed he would rather have 
met all the other attorneys he ever 
argued against combined in one case 
than meet Mason alone and single 
handed. “Mr. Mason”, he said, “al- 
ways put me up to all that I knew.” 

Mason did not have a good speaking 
voice or a graceful manner. He made 
no pretense towards oratory and sneered 
at all appearances of feeling or emotion 
as mere affectations unsuited for a 
court of law. It has been said the jury 
was not so much persuaded as com- 
pelled to go along with him, so ir- 
resistible was the force with which he 
focussed attention on the conclusion he 
sought, “—a conclusion which the 
hearer felt, long before it was reached, 
that he could, by no possibility, avoid, 
or stop short of, or turn aside from”. 

In direct contrast to Sullivan, Mason 
despised eloquence, addressing juries 
without rhetoric, polish, or artificiality 
of manner, bearing down always on 
the real issues. If he had any weak 
point this may have been it, because 
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at times he was too cautious and re- 
fined, and his distinctions would be- 
come too minute. Yet he had a re- 
markable way with juries which can 
be partly explained, as John Chipman 
Gray has pointed out, by “a knowledge 
of human nature amounting almost to 
genius”. He would associate himself 
with rural jurors by affecting country 
speech, a tactic that has sometimes 
proved disastrous to lesser men. The 
only passion he seemed to feel was 
contempt, especially towards paid testi- 
mony. Once approaching a particularly 
damaging professional witness dressed 
in Quaker garb, he asked “Where did 
you get those clothes?” The man was 
so shaken by Mason’s scorn he admit- 
ted that they had been furnished him 
for the trial. Yet Mason’s terrible 
power of sarcasm was not, as Webster 
pointed out, “frothy or petulant, but 
cool and vitriolic”, and it was in this 
respect his humor differed from Smith’s. 
For with his trenchant wit and brusque 
manner, Mason had a style peculiarly 
his own, growing out of the severely 
practical turn of mind, which shunned 
all affectation. 


The Epic Battles 
of the Two Jeremiahs 


Whenever Jeremiah Mason met Jere- 
miah Smith in court the people always 
anticipated shrewd, witty, often rough 
retorts during the course of the trial. 
Their battles were epics, although, when 
it came to the pure art of wisecracking, 
the acrid humor of Ichabod Bartlett, 
the “Little Giant”, frequently outdid 
them both. He was one of the young- 
est and shrewdest of the great Rocking- 
ham County lawyers, and while in 
Congress earned a nationwide reputa- 
tion along with the nickname—“The 
Randolph of the North”. Tradition has 
it he nearly fought a duel with Henry 
Clay. The incident occurred on Janu- 
ary 24, 1824, during the debate on 
Bartlett 
opposed the motion and Clay is said to 


Webster’s Greek resolution. 


have attempted to fasten a quarrel on 
him, but the New Hampshire Yankee 
retorted so effectively that Clay realized 
he would have to send the challenge if 
one were to pass between them. That 
night Clay called on Arthur Livermore, 
a former justice of the New Hampshire 
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Superior Court then serving his third 
term in Congress, to inquire about 
Bartlett’s courage. Livermore told him 
Bartlett would fight to the last gasp of 
life. Clay also asked Plumer if Bartlett 
would accept a challenge. Plumer said 
he knew one way Clay could find out. 

“How?” Clay wondered. 

“Ask him”, Plumer replied. Ira 
Perley, who later became one of New 
Hampshire’s greatest jurists and who 
didn’t care for Plumer or his “Ben- 
thamism”, used to say that this was the 
smartest thing Plumer ever uttered. 

Someone sounded out Bartlett. “Tell 
him if he wants to fight”, Bartlett, who 
was a bachelor, replied, “it will be 
across a four-foot table,—I have no 
crying children to leave behind me.” 
The next day Clay was in a conciliatory 
mood. 

Bartlett had a reputation for employ- 
ing the choicest and fittest phrases to 
put across his point. Although not an 
orator like Sullivan, it was his fashion, 
when he wished to place particular 
emphasis upon a word, of hesitating an 
instant before pronouncing it. One 
lawyer said he was “poising his word 
before he launched it”. A small, buoy- 
ant man, he was physically the opposite 
of the elephantine Mason. He gave all 
his energy to the law and his brilliant 
flashes of wit, keen sarcasm, and 
pungent irony often added life and 
spirit to the logical congruity of dry 
juridical discussion. 

He was full of mischief. It was sel- 
dom that he was outjested, but when- 
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ever it happened it was sure to become 
a New Hampshire legend. Once he of- 
fered an affidavit during a trial and 
Mason, who was opposing counsel, be- 
gan to comment on it with a good deal 
of severity. Hoping to soften the stric- 
tures Bartlett announced that the affiant 
was reported to be dead. Mason stood 
silent for a moment, and appeared to 
be so deeply moved that Bartlett, fear- 
ing he had carried the joke too far, 
added “But there is some report to 
suppose that it is a mistake.” 

“Thank God for that!” Mason re- 
sponded, “The man who gave that 
affidavit ought to have time for re- 
pentance.” 

Such an occurrence was rare how- 
ever, for, though Bartlett was not so 
great a lawyer as Mason, he could tor- 
ment him with unmerciful thrusts. One 
day Mason was so annoyed he could 
stand it no longer, and glaring down 
at him said contemptuously, “Why, I 
could put you in my vest pocket.” 

“Then you’d have more law in your 
pocket than you have in your head,” 
Bartlett shot back. 

After Mason had been practicing for 
a short while in Portsmouth he began 
to hear rumors of a wonderfully clever 
country attorney from Boscawen said 
to be “as black as the ace of spades”. 
The rumors persisted and Mason be- 
came quite eager to meet the new law- 
yer, especially when Jeremiah Smith 
returned from trial term in Hills- 
borough County to report that he had 
never before met such a young man as 


Vol. 46 165 





The Arena of the Giants 





John Reid is now studying under 
a Ford Fellowship at New York 
University School of Law. He is a 


graduate of Georgetown University 
(B.S.S. 1952) and ef the Harvard 
Law School (LL.B. 1955). 
ceived his M.A. from the University 


of New Hampshire in 1957. 


He re- 





this. One day Mason was in Exeter to 
defend a client accused of forgery. 
Attorney General Atkinson, suffering 
from one of his frequent hangovers, 
failed to appear and the judge was 
about to dismiss the indictment when 
a young stranger arose in the back of 
the courtroom and asked permission 
to argue the government’s case. Mason 
anticipated little difficulty and was in- 
clined to relax at first, but so brilliant 
was the newcomer’s presentation of the 
state’s evidence that he soon found 
himself forced to exert all his efforts 
before he won an acquittal. 


“He broke upon me”, Mason later 
recalled, “like a thundershower in July, 
sudden, portentous, sweeping all before 
it.” And thus began the most epic 
rivalry in the legal history of New 
England, if not of all America: Jere- 
miah Mason versus Daniel Webster. 
Long after they had left the scene, well 
into the twentieth century, the question 
as to who was the greater was hotly 
debated by lawyers in hotel rooms and 
courthouses from Hartford to Bangor. 
Few accepted the compromise offered 
by one attorney who suggested that 
“Mr. Mason was a great lawyer; but 
Mr. Webster was a great man prac- 
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ticing law.” Someone tried to settle the 
argument while the two were still active 
in New Hampshire and after a trial 
term in which Webster and Mason had 
regularly opposed each other, asked a 
juror who was the greater lawyer. 


“Oh, Mr. Webster is much the 
greatest.” 

“And yet Mr. Mason’s clients won 
all the verdicts.” 

“Oh, that was because Mr. Mason al- 
ways happened to be on the right side.” 


A much more competent observer 
was the venerable Supreme Court Jus- 
tice, Joseph Story. There were few 
things Judge Story enjoyed more than 
holding court in Rockingham County 
and he freely expressed his delight with 
what he called “the vast law learning, 
and the prodigious intellectual power 
of the New Hampshire Bar”. It may 
be he considered Mason the greater. 
At the 1812 term of the United States 
Circuit Court held at 
Story vested Jeremiah Smith and Jere- 
miah Mason with the “honorable de- 
gree of sergeant-at-law”, while he be- 
stowed the lesser title of barrister-at- 
law upon George Sullivan and Daniel 
Webster. Mason, on the other hand, 
treated his two friends with impar- 
tiality. In a closet of his Portsmouth 
home he always kept two pairs of slip- 
pers, a red pair for Webster and a 
green pair for Story. 


Portsmouth, 


Brown v. Bramble 
Webster Faces Mason 


Mason and Webster opposed each 
other in many legal contests. One of 
the most memorable had a distinctly 
Dickensian flavor. The name itself, 
Brown v. Bramble, could easily have 
come from The Pickwick Papers. It 
developed out of a transaction quite 
common throughout rural New Hamp- 
shire in the days before social security. 
Brown, too old to work, conveyed his 
farm to Bramble in return for a life- 
lease or bond by which Bramble guar- 
anteed to pay him one hundred dollars 
annually until he died. After a while 
Bramble became disturbed at Brown’s 
tendency for longevity. He sought to 
cancel the bond for a definite sum, but 
since it was his only means of support 
Brown refused. It was Bramble’s cus- 
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tom to endorse annual payments on the 
reverse side of the bond. At the next 
payment he wrote, not one hundred 
dollars, but one thousand dollars, add- 
ing “in full consideration of and can- 
celling this bond”. Brown, unable to 
read or write, made his mark thinking 
he was merely acknowledging the usual 
payment. The following year when he 
sought his money Bramble refused to 
pay him. Brown first went to Mason 
for help, but finding him retained by 
Bramble, turned to Webster. The trial 
was held at Exeter and Webster, be- 
lieving Brown’s story, tended to feel 
quite confident until he heard that 
Bramble had a witness to testify to the 
fact of “settlement”. He was a man 
named Lovejoy, a chronic or profes- 
sional witness who appeared in nearly 
every case held in the neighborhood. 
Just before Lovejoy testified Webster 
noticed he was studying a paper. On 
the stand he told a plausible story, re- 
lating how he had been present and 
had heard the terms of settlement. 
Webster observed that the language of 
his testimony was rather artificial, em- 
ploying legal jargon like “the said 
plaintiff’ or “the said defendant”. 
Webster decided he would have to 
gamble if he were to save his client’s 
case. “There sat Mason”, he related, 
“full of assurance, and for a moment 
I hesitated. Now, I thought, I will 
make a spoon or spoil a horn. I took 
the pen from behind my ear, drew my- 
self up, and marched outside the box 
to the witness-stand. ‘Sir’, I exclaimed 
to Lovejoy, ‘give me the paper from 
which you are testifying.’ In an in- 
stant he pulled it out of his pocket; 
but before he had it quite out he 
hesitated and attempted to put it back. 
I seized it in triumph. There was his 
testimony in Bramble’s handwriting.” 
It was after this that men began call- 
ing Webster a magician. 

One reason Webster’s bold stroke 
proved so successful was the license 
permitted lawyers in cross examination. 
They were given the widest possible 
latitude, The rationale for this was the 
necessity of breaking down professional 
witnesses like Lovejoy, yet it was an 
evil that plagued the New Hampshire 

(Continued on page 214) 
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Labor’s Great Mistake: 


The Struggle for the Toil State 


by Louis O. Kelso ¢ 


“THE CONGRESS HEREBY declares 
that it is the continuing policy and re- 
sponsibility of the Federal Government 
to use all practicable means. . . to pro- 
mote maximum employment, produc- 
tion, and purchasing power.” So runs 
the text of one of the most important 
policy determinations ever made by 
Congress—the Employment Act of 
1946. The intent of the law, explained 
the Conference Committee, is that 
“Causes of unemployment are to be 
removed or eliminated”. 

The “all practicable means” referred 
to in the act and used since World 
War II to maintain full employment 
are mainly the pump-priming schemes 
advocated by John Maynard Keynes. 
Keynes saw that it was necessary only 
to place sufficient purchasing power in 
the hands of those most likely to spend 
it and all workers will be employed in 
producing goods and services. Faith- 
fully following the Keynes theory and 
the policy of the Employment Act of 
1946 during the thirteen years since the 
end of the war, we have force-injected 
hundreds of billions of dollars of pur- 
chasing power into our economy in 
order to provide toil for all. 

Some of these billions were pumped 
in as various kinds of consumer debts 
which governmental policy encouraged: 


Easy construction mortgage credit, 
easy consumer durable goods credit, 
advance borrowings by business (in- 


Mr. Kelso declares that it is a mistake to assume that full employment 
is a desirable condition of society. Labor, he explains, is no longer the 
only source of economic wealth, since modern technology makes it 
possible to produce many goods and services primarily by the use of 
capital. What is needed, he suggests, is not full employment, but par- 
ticipation in production by all, which in the case of the owner of capital 
would mean leisure instead of employment. To achieve this, he says, we 
need an economic system that will make a rapidly growing number of 


capitalists possible. 


of the California Bar (San Francisco ) 


terest free) against future taxes in 
the form of the rapid amortization 
program. 

Other billions of governmentally cre- 
ated purchasing power took the form 





of lavish defense expenditures—ex- 
penditures that would not have been 
so recklessly made if it were not for 
the fact that however useless they might 
be, they do create purchasing power 
and promote full employment. When 
these expenditures carried our war 
potential to the point where we could 
erase any enemy from the face of the 
earth (and the Russians can do the 
same for us), their usefulness for full 
employment did not decrease. In spite 
of the problem which the military 
strategists call “overkilling”, i.e., being 
equipped to devastate people who al- 
ready have been devastated, we continue 
to increase defense expenditures on the 
theory that ever more massive striking 
power is the only deterrent and, even if 
it isn’t, building it creates full employ- 
ment! 

Other billions of government-created 
purchasing power have taken the form 
of direct governmental redistribution 
of income. Personal incomes and busi- 
ness incomes are taxed on a steeply 
graduated scale to give purchasing 
power to farmers, to elderly persons, 
to the unemployed. 

Still more billions of purchasing 
power are created through international 
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charity, called foreign aid. The use of 
charity—not charity as a Christian’s 
act of mercy and compassion, but 
charity as a principle of income distri- 
bution to compensate for inherent in- 
justices and inadequacies of the eco- 
nomic system—is, as we would expect 
if we analyzed it, a source of shame 
and a cause of hatred among men. To 
borrow capital on reasonable business 
terms in order to become self-support- 
ing in an age where wealth is produced 
mainly by capital is consistent with 
mutual self-respect. But this is not 
true of charity in such cases. The his- 
torical record shows that what is true 
as between individuals is equally true 
as between nations: International char- 
ity is a source of mutual resentment, 
shame and hatred. But, since a large 
part of foreign aid is spent on machin- 
ery, equipment and food produced in 
the United States and on technical 
services rendered by Americans, full 
employment is promoted. So the spend- 
ing goes on, and the deficits, the 
national debt and the international 
tensions all grow. 

With all this, and a great deal more 
omitted here for brevity, the purchas- 
ing power pumped into the economy in 
the past thirteen peacetime years from 
time to time has been insufficient. Dur- 
ing 1958 and early 1959, we had a re- 
cession in progress for many months. 
Unemployment hovered around five mil- 
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lion, or higher, A super-pump-priming 
group, the Conference on Economic 
Progress, spearheaded a program to 
double, triple, and in some cases 
multiply by ten our deficit financing, 
our private borrowing, our foreign aid, 
our defense expenditures—whatever is 
necessary to create full, even over-full, 
employment. One benefit claimed for 
these proposals is that more people will 
enter the labor market! 

We are late—dangerously late—in 
raising the question of whether full 
employment is a desirable economic 
goal. To be sure, the objection has been 
raised that the full-employment policy 
is inflationary. that inflation alone is 
redistributing billions of dollars of 
wealth annually, and that the brunt of 
the injury falls on those with fixed in- 
comes from government bonds, insur- 
ance policies, pensions, savings ac- 
counts, and the like. And the objection 
is well-founded. Relentless and acceler- 
ating inflation must result from seeking 
full employment, unless we are willing 
to see economic freedom destroyed 
through government price and produc- 
tion controls and through the universal 
dole—probably in the form of perma- 
nent and universal unemployment com- 
pensation. 

But, grave as the alternatives of dis- 


astrous inflation on the one hand or 
socialism on the other are, the question 
of whether full employment is a de- 
sirable economic goal for an advanced 
industrial society is a still more pro- 
found one. I believe that full employ- 
ment is a false goal for labor because 
it must eventually rob the worker of 
precisely what he seeks in a free in- 
dustrial economy: 


he greatest possible freedom from 
grinding toil, 

Personal economic security and in- 
dependence, 

The opportunity to obtain an ade- 
quate distributive share of the wealth 
produced as the direct result of his 
making a contribution towards produc- 
tion, and not through a mere welfare 
or charitable share, 


The security of having property 
rights, rights established and protected 
by law, in his means of contributing to 
production: Property in his labor 
power (ability to work) and in wealth- 
producing capital instruments. 


How Is Wealth Produced? 


The fallacy of the full-employment 
policy lies in our unthinkingly assum- 
ing something that Karl Marx relied 
upon as the cornerstone of socialism: 
That wealth is produced only by labor. 
The truth is that in the American econ- 
omy, wealth is produced primarily by 
capital, and the very purpose of tech- 
nological change—improvements in the 
methods of production—is either to 
eliminate labor, or to render its em- 
ployment unnecessary. 

Our economic thinking has failed to 
keep pace with changes in the methods 
by which we carry on production. We 
have looked upon the industrial revo- 
lution as an improvement in tools 
which make men more efficient pro- 
ducers of wealth. This is a way of 
describing industrialization which can 
only be used where private property, 
either in men’s labor power, or in 
capital, is not legally recognized or 
protected. To say that the addition of 
a locomotive and rails improves the 
productivity of the train crew in trans- 
porting goods (for otherwise they 
would have to haul the goods on their 
backs), is to disregard the question of 
who owns the labor power and who 
owns the capital instruments. To treat 
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the railroad capital equipment as the 
tools of the railroad workers is to pre- 
sume that the workers own the capital 
—which they almost invariably do not. 


Nor does it affect the argument to 
point out that the train could not haul 
goods without the crew, for it is equally 
true that the crew could never transport 
the goods without the train. Indeed, 
the most important changes today in 
technology are those making possible 
the production of forms of wealth pri- 
marily through capital instruments that 
could never have been produced at all 
by labor alone: Aluminum, structural 
steel, artificial industrial diamonds, jet 
plane transportation, television trans- 
mission, etc. 


While the productivity of capital 
instruments has been rising spectacu- 
larly, the productivity of men has been, 
by comparison, declining strikingly. 
The object of technological advance is 
not to create employment, but to de- 
stroy it! In every branch of produc- 
tion, the trend of technical change is 
towards greater output by capital in- 
struments and less by labor. Even in 
the white collar fields where we have 
been able to absorb much of the dis- 
employment in recent years, the auto- 
mation revolution is now laying the 
groundwork for spectacular labor- 
saving innovations. 

Industrialization has not merely 
taken the toil out of many kinds of 
labor; it has taken the production out 
of them, too. 


Because of our failure to develop 
a theory of capitalist production of 
wealth which is consistent with our de- 
sire for a high general standard of 
living and our political objective of a 
free society, we find ourselves in the 
almost depraved state of trying arti- 
ficially to puff up production, not to 
obtain more goods and services, but 
for the sake of creating employment. 


Dispelling the Myths About 
How Wealth Is Produced 

No industrial society will ever free 
itself from the necessity of using great 
quantities of human toil in order to 
produce wealth. The quality and quan- 
tity of the goods and services turned 
out will ever depend upon the integrity, 
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diligence, skill and intelligence of that 
labor (including managerial labor) as 
well as upon the quantity and quality 


of capital instruments. But in the 
United States of today, those necessary 
quantities of human toil fall far short 
of full employment—perhaps ten mil- 
lion jobs short, perhaps more. And if 
we are not so unwise as to destroy 
technological advance with our eco- 
nomic ignorance, the gulf between the 
actual demand for labor and a condition 
of full employment will broaden stead- 
ily and indefinitely into the future. The 
only possibilities that might interrupt 
the normal increasing of unemployment 
would be the stalemating of technolog- 
ical advance through a combination of 
industrial and labor monopolies, or the 
destruction of our great capital equip- 
ment through atomic war. 

The solution to our problem lies not 
in the attempt either by organized 
labor or by economists or by politicians 
to pretend that there are more actual 
jobs than in fact there are. It lies in 
recognizing that some of our wealth is 
produced by labor, and much—an in- 
creasing portion—is produced by capi- 
tal. Our salvation lies in our recogniz- 
ing that wealth is produced in the ways 
in which it is in fact produced, and not 
in the ways in which a pre-industrial 
economic theory assumes that it is 
produced. 


Not Full Employment, But Full 
Participation in Production 
There is no need to question the 
common sense and common conscience 
that each household should produce 
wealth commensurate with its income. 


Elementary justice lies in the receipt 
of a distributive share from the pro- 


ceeds of production equal to the con- 
tribution which a household makes to- 
wards production, 

If an increasing share of the wealth 
is produced by capital and a decreas- 
ing share is produced by labor, then 
the legitimate objective of workers and 
of their unions should be to make cer- 
tain that as the burden of production 
shifts from labor to capital, the num- 
ber of households who participate in 
production through their individual 
ownership of capital shall increase in 
proportion, and the extent of depend- 
ence upon ownership of labor shall de- 
crease in proportion. As the task of pro- 
ducing wealth is increasingly assumed 
by capital, the unemployment must be 
shifted from those dependent entirely 
on their labor to those dependent upon 
substantial capital estates for their par- 
ticipation in production. For these lat- 
ter “unemployment” is a blessing, not a 
curse, enabling them to engage in the 
limitless other creative activities of 
civilization that lie outside the sphere 
of mere wealth-getting. 

For us to maintain that our pros- 
perity depends upon full employment 
is to repudiate the triumph of men’s 
intelligence over their age-old economic 
problem of producing sufficient sub- 
sistence. 

Needless to say, our prosperity, our 
political freedom and our well-being 
all depend upon all households par- 
ticipating in the production of wealth 
if they are to participate in its distri- 
bution. But let that participation be 
real; let it be in fact proportionate to 
the incomes that result from produc- 
tion, and let us not falsely overvalue 
labor as a substitute for revising our 
pre-industrial economic theories. As 
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more of the wealth is produced by capi- 
tal, more of our families must partici- 
pate in production as owners of capital. 
A capitalist society requires a growing 
number of capitalists, not just growth 
in the estates of those who for genera- 
tions have been capitalists. The goal of 
labor should not be toil for all, but 
participation in production for all. And 
the method of participation should not 
be dictated by the historical fact that 
once labor was the only productive 
It should be dictated by the 


technology of today. Our economic 


force. 


system, as a man-made institution, 
should adapt itself to make a rapidly 
growing number of capitalists possible. 

When we are freed from the neces- 
sity of calling things labor which do 
not involve production (i.e., feather- 
bedding and other forms of artificially 
induced or pretended productive labor) , 
and from the necessity of bloating con- 
sumption with artificially infused pur- 
chasing power merely to make toil for 
which there is no genuine need in our 
economy, we can again speak of the 
dignity of workers actually performing 
necessary work, of the pleasure of ex- 
cellence, of the honorableness of serv- 
ice, and of the inspiration of creative- 
ness. 

The abandonment of the goal of full 
employment, and the setting of the 
goal of full participation in the pro- 
duction of wealth, either through the 
ownership and exercise of labor or the 
ownership and wise husbanding of 
capital, as the state of technological 
change dictates, is, | am sure, the one 
possibility open to us to avoid the col- 
lectivization of our economy, and the 
disappearance of freedom from our 
society, 
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How Many Lawyers? 

In an article in the September, 1959, issue of the 
AMERICAN Bar AssociaTION JOURNAL Reginald Heber 
Smith, under the title “The Bar Is Not Overcrowded”, pro- 
pounds the question as to whether there are too many or 
too few lawyers in the United States and concludes that the 
answer cannot be given until there are more statistical data 
available. The tables accompanying the articles disclose 
that in thirty states the number of admissions to the Bar 
has declined in the past two years and in eight states the 
number has increased. In some of these eight states, such 
as Florida and Texas, one would expect an increase because 
of their phenomenal growth and legal opportunities. The 
number of lawyers for each million of population has 
decreased. 

No measuring rod has been suggested as a means for 
determining whether there are too many or too few lawyers. 
Should there be X lawyers for every Y million of people? 
Should the number of lawyers be limited so that each law- 
yer will net Z dollars? Actuarial statistics may be of assist- 
ance in helping to establish the needs of the population for 
medical, surgical and dental care. But the imponderables 
of human nature are so great that it is doubtful if there 
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can ever be established satisfactorily a measuring rod to 
determine the needs of the people for legal assistance. 
There are many factors which enter into the problem, 
making it difficult to give any factual answer. Not too 
many years ago the lawyer rode the circuit with his green 
bag filled with papers and books attached to his saddle. 
Real estate litigation in an expanding country took much 
of the early practitioner’s time. Damage suits were few and 
far between. Of tax litigation there was practically none. 
His most lucrative practice was the administration of the 
estates of his friends and clients. Declarations with their 


many common law counts were written in longhand. In- 
dustrialization changed all of this. Title companies have 
taken over the title work; banks and trust companies reap 
the executors’ commissions; and workmen’s compensation 
laws solve the damage litigation of industry. Offsetting this 
loss of practice, there has been a great increase in auto- 
mobile damage cases, in corporate law, in tax litigation 
and in practice involving the innumerable state and federal 
agencies and commissions. Every hamlet has its lawyer; 
practice has become largely localized, and to an increasing 
extent specialized. The modern machinery of a modern law 
office has vastly increased legal production varying, of 
course, with the brains and industry of the users. Leather- 
bound books have given way to loose-leaf services as a 
quick source for the answers to legal problems. The stand- 
ard law school courses on contracts, real estate and torts 
have been supplemented by dozens of special courses vary- 
ing from mineral to space law. The scene changes so rapid- 
ly that today’s yardstick for measuring legal needs, if one 
can be devised, may be worthless a few years from now. 

Other professions, especially the medical, began to look 
more attractive to the young people emerging from high 
school ready to decide which way to cast their lots for 
success and fortune in a strongly competitive world where 
no longer a shingle announcing that Joe Dokes is an attor- 
ney at law guarantees a lucrative or even a living practice. 

In making a choice of his profession, the high school 
graduate who is considering the law as his vocation is now 
faced with many problems about which he knows little or 
which he does not understand. This may account for the 
mortality in law schools and even among graduate lawyers; 
it may well account in part for the reduction in the number 
of persons who embark on the study of law although most 
of the law schools are turning away applicants. The ad- 
mission requirements are based on school standing and 
certain aptitude tests probably aided occasionally by the 
fact that the parent is an alumnus. If a larger number of 
those entering graduated and remained in the law, the 
number of lawyers entering the profession would un- 
doubtedly increase even though the percentage of lawyers 
to total population did not keep up with population growth. 

This brings up the question of the adequacy of the 
screening process applied by the law schools to the appli- 
cants. Is scholastic standing and aptitude alone sufficient? 
Is the applicant taking to the law because his father or 
some relative was a lawyer, because he believes it is a way 
to a fast buck with small capital investment, because he 
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Things Are Seldom What They Seem: 


The Jolly Little Wards of the Admiralty 


Mr. Lovitt discusses the favored legal position of the seaman as a 


“ward of the admiralty”. Whatever may have been the justification for 
treating sailors as incompetents a century ago, he says, there is certainly 


no reason for maintaining the fiction now, when members of the crews 
of ships are highly paid, often highly educated men. 


by John V. Lovitt © of the Pennsylvania Bar (Philadelphia) 


“ 

WELL, YOU KNOW—” said Mr. 
Solly. “I mean officially we are. Crazy, 
I mean. We are officially designated by 
the gov’m’nt of the United States to be 
officially insane.” 

Davy asked, “What do you mean?” 

“Well,” Mr. Solly said, “back in the 
olden days, when seafaring was really 
rough—you know, before the unions 
and all—they figured that a man that 
went to sea was nuts. I mean, if he 
wasn’t plain insane, he wouldn’t never 
of gone. So they made ever seaman a 
ward of the United States gov’m’nt.” 

“Can you beat that? Now, I niver 
knew that,” Blades said. 

“Look it up and you'll see,” said Mr. 
Solly. “It holds sway to this very hour, 
jist like we was a maniac, or orphan, 
or somethin’.” 

“Well, I niver—in all my twenty- 
seven years at sea—I never knew that,” 
marvelled Blades.! 

Mr. Solly is right and we share 
Blades’ amazement when highly trained 
navigators, engineers, chefs and musi- 
cians afloat are accorded the seaman’s 
status. I mean insane or something. 
In Harden v. Gordon (Fed. Cas. No. 
6047, C.C. Me. 1823), Justice Story 
described the seaman as “thoughtless”, 
“credulous”, “easily overreached” and 
“requiring indulgence”. He said, “They 
are emphatically the wards of the ad- 
miralty, and though not technically in- 
capable of entering into a valid con- 
tract, they are treated in the same 


manner as courts of equity are accus- 
tomed to treat young heirs dealing with 
their expectancies, wards with their 
guardian and cestuis que trustent with 
their trustees—”. 

Story, of course, was thinking of a 
“seaman” as one who could reef a sail 
aloft or steer a course, but the courts 
have extended the term to include prac- 
tically the vessel’s entire personnel— 
thus the chief engineer who holds de- 
grees from M.I.T., the head chef and 
entertainers on a luxury liner are all 
“insane” when they step into a court 
of admiralty. 

Here are some of our jolly ward’s 
privileges and protections: 

He may sue in the federal courts 
without prepayment of costs or enter- 
ing security (28 U.S.C.A. $1916). No- 
body else can do this in any court. 

Although today he receives high 
wages, if any part of his wages are 
withheld without sufficient cause, he 
can recover double pay for everyday 
the proper wage is withheld (46 U.S. 
C.A. $596). His brother on land has 
no such remedy. 

He is the beneficiary of legislation 
prescribing minimum space for living 
quarters, subsistence and other matters 
pertaining to his comfort and security. 
Legislation has not been so solicitous 
of the land worker. 

If ill, he is cared for by the U. S. 
Public Health Service, a privilege not 
extended to those who toil ashore. 
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If he is injured while a member of 
the crew, he is entitled to maintenance 
and cure for which his employer and 
his vessel are liable without fault even 
though he received his injury while 
engaged in a frolic of his own on shore 
leave. His recovery is not limited as is 
the case under Workmen’s Compensa- 
tion. But this is not all. He may also 
sue in admiralty for “full indemnity” 
if the “unseaworthiness” of his vessel 
contributed to his injury and he will 
recover even if his employer was with- 
out fault. Furthermore, “unseaworthi- 
ness” is not what one might surmise. 
It is not only a leaking vessel or hazard- 
ous equipment. The courts have been 
extremely liberal in construing the term 
and have extended the concept to in- 
clude a case where one member of the 
crew injured another in a drunken 
brawl, piously ruling that the hiring of 
a vicious sailor made the vessel unsea- 
worthy in spite of the fact that the 
sailor was supplied by the union and 
his employer had no real choice in the 
selection (Boudoin v. Lykes Bros., 348 
U. S. 336, 1955 A.M.C. 488). 

In such an action the measure of 
damages is the same as in a personal 
injury case on land, but the seaman’s 
case is not barred by his contributory 
negligence as is the case generally on 
land. The seaman’s contributory neg- 
ligence merely reduces the amount of 
recovery. 





1. Apologies to The New Yorker. 
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But again this is not all. He may 
also get a jury trial under the Jones 
Act (46 U.S.C. $688) in a suit against 
his employer grounded on negligence 
where the defenses of “assumption of 
risk” and “fellow servant” are abolished 
and again contributory negligence 
merely mitigates the amount of dam- 
ages. The courts have so blended the 
distinction between “negligence”, “un- 
seaworthiness” and negligence caus- 
ing unseaworthiness, that it is probably 
fair to say that an action under this 
act may be supported by “unseaworthi- 
ness” alone with all its advantages to 
the seaman.” Thus, the seaman has in 
effect something better than Workmen’s 
Compensation in “maintenance and 
cure” and something better than an 
ordinary tort action and, best of all he 
has them both. He eats his cake and 
has it too. Such a rich dish is denied 
to the landlubber. 

Speaking of this happy situation, 
Judge Bailey Aldrich (U.S.D.C. Mass.) 
at a dinner of the Maritime Law Asso- 
ciation, aptly and humorously refer- 
ring to his training as an admiralty 
judge said, “All that he [the judge] 
has to learn, as you know, is to send 
every seaman’s case to the jury. There 
was a time when I| thought that some- 
where there might be an exception. 
Suppose the plaintiff was so grossly 
contributorily negligent, and the ship 
so free of negligence, that it must be 
said that the injury was due solely to 
the plaintiff's own fault. Naturally, I 
figured a majority of the Supreme Court 
would find an answer to this, but it 
troubled me for a while to think what 
it could be. The inspiration finally 
came, and I stated it in a footnote to 
an opinion last spring. If a seaman is 
as negligent as all that, manifestly it 
makes the ship unseaworthy to have 
him aboard. Nor, in this happy situ- 
ation, would contributory negligence of 
the seaman reduce damages, for the 
greater his negligence, the more was 
the ship unseaworthy. It’s very simple, 
once you think of it.” 


When Is a Release 
Not a Release? 

Passing from tort to contract, one is 
again amazed at the leniency of the 
courts toward seamen’s releases, This 


is illustrated by Waters v. U. S., 191 
F, 2d 212, 1951 A.M.C. 1975. There a 
chief engineer, well educated and earn- 
ing over $1,000 a month, was injured. 
He settled his claim for maintenance 
and cure for a substantial amount with 
the claims agent of the ship owner and 
gave a full release. Waters knew what 
he was signing. Later Waters became 
dissatisfied with the amount of the 
settlement. The court on the theory 
that Waters was its credulous ward in- 
validated the release and permitted him 
to sue, because the claims agent had 
not pointed out to Waters that he might 
also have a claim for damages. 

On land, of course, Waters would 
be held to his release. Most illuminat- 
ing on this diderence is Garrett v. 
Moore-McCormack, 317 U. S. 239, 
1942 A.M.C. 1645. Here an injured 
seaman sued in the Pennsylvania State 
Court for maintenance and cure and 
also damages under the Jones Act (he 
had a right to sue in the state court 
under the “Savings to Suitors” clause 
of the Judiciary Act). The defendant 
proved that plaintiff had given it a full 
release for $100. Plaintiff replied that 
he had executed the release under the 
influence of drugs. The jury awarded 
plaintiff $4,000. The Court below en- 
tered judgment n.o.v. on the ground 
that plaintiff had not sustained the bur- 
den of showing by “clear, precise and 
indubitable” evidence that the release 
was void, and the Supreme Court of 
Pennsylvania affirmed. The Supreme 
Court of the United States took the case 
and applying the wardship theory of 
the admiralty reversed. Said the Court: 
“The burden is upon one who sets up 
a seaman’s release to show that it was 
executed freely, without deception or 
coercion and that it was made by the 
seaman with full understanding of his 
rights. The adequacy of the considera- 
tion and the nature of the medical and 
legal advice available to the seaman at 
the time of signing the release are 
relevant to an appraisal of his under- 
standing.” 

Thus, the burden of proof with re- 
spect to seamen’s releases is the pre- 
cise opposite to the case when a release 
is given by any other competent adult, 
be the seaman ever so competent in 
fact. 

In this connection, United States v. 
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Johnson, 160 F. 2d 789, 1947 A.M.C. 
765, is a rather remarkable case. A 
seaman was treated by the U. S. Public 
Health Service and upon his discharge 
he told the shipowner’s claims agent 
he had fully recovered, settled his claim 
and gave a general release. It later 
developed that the effect of his injuries 
lasted longer than expected. The court 
invalidated the release because Johnson 
had been misled, unintentionally of 
course, by the medical advice he re- 
ceived from the Public Health Service. 
Note that the medical advice was not 
that of the shipowner or his agent and 
it was not claimed that anything done 
on behalf of the shipowner misled or 
influenced Johnson nor was it suggested 
that Johnson was not fully competent 
and aware of what he was doing when 
he signed the release. 

One is prompted to ask, what, if any- 
thing, can a shipowner do to make 
certain that his release is good when 
he settles a seaman’s claim. Must he 
insist that the seaman hire a doctor or 
a lawyer before taking a release? If 
the seaman refuses to hire such pro- 
fessional advice, should the shipowner 
hire them? If this were done, it surely 
would not tax the court’s ingenuity too 
greatly to rule that these men were 
suspects because the shipowner paid 
them. So, it’s not so simple, when you 
think it over. 

We will go ashore and look at 
Bollinger v. Randall, 84 Pa. Super. 
644, to emphasize the dichotomy be- 
tween land and sea. Here a minor’s 
claim for personal injuries was settled 
for approximately $600, Later it was 
discovered that the injury had caused 
the loss of sight of the left eye. The 
court refused to vacate the settlement 





2. “The range of ‘negligence’ under the Jones 
Act has become wide indeed. It covers all types 
of unseaworthiness, with the exception (at least 
in theory) of unseaworthiness for which the 
shipowner is in no way at fault’ (Law or Ap- 
MIRALTY—Gilmore and Black, page 313). 

“When plaintiff is allowed to combine a Jones 
Act count with an unseaworthiness count and 
go to the jury on both, and when a resulting 
verdict in his favor will not be disturbed if it 
can be supported on either ground, it becomes 
immaterial whether plaintiff can bear even the 
attenuated burden of proof of negligence which 
the Jones Act case law requires’ (idem page 
314). 

Since the duty of the shipowner to supply a 
seaworthy ship is non-delegable and absolute, 
his — in failing to make the ship sea- 
worthy becomes irrelevant and the authors 
conclude: 

“The true measure of the success of the 
Jones Act is that it has become obsolete... its 
addition of a ‘new’ remedy to the maritime law 
has had the unanticipated effect of broadening 
the old remedies, so that the new remedy... 
has become unnecessary” (idem page 315). 
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in the absence of proof of fraud in 
procuring it. The court said, “There 
can be no doubt that had it been 
known that the minor plaintiff was to 
lose the sight of his eye as a result of 
the accident, the settlement would not 
have been approved ...” but ruled that, 
“settlements are necessarily based upon 
the facts which are then available to 
the parties, and there is always the risk 
that the injuries may prove to be more 
serious or less serious than then con- 
templated ...” 


Thus, the minor on land who is ad- 
mittedly incompetent is refused relief, 
but the seaman who may in fact be 
extremely competent is granted relief 
on the contrafactual fiction that he is 
little better than a low grade moron. 

Faced with such solemn nonsense, 
the temptation to speculate about the 
origin of the wardship fiction is ir- 
resistible. Someone has brightly said 
that a fiction is like a family that is 
coming up in the world: it fits itself 
out with an ancient lineage. But the 
lineage of our fiction does not appear 
to be very ancient. 


At one time there was no marked 
divergence between the common law 
and admiralty rules in the treatment of 
employees. The relation of worker to 
employer in medieval times was largely 
a matter of status, Then came the as- 
cendancy of “mercantilism” whose sole 
object was to increase the national 
wealth. Trade restrictions and monopo- 
lies were imposed as a means to that 
end, Then the idea burst upon econ- 
omists, that if each individual were 
permitted to follow his own selfish in- 
terests, national wealth and welfare 
would be best promoted. (What’s good 
for General Motors is good for the 
nation.) This theory of laissez-faire 
was enshrined by Adam Smith in his 
Wealth of Nations (1776), revised by 
Ricardo and Herbert Spencer, and 
came to dominate British and Ameri- 
can legislatures and courts. “Liberty 
of Contract” was the guiding star. 
Thus, the employee was bound by his 
contract, though harmful to himself in 
the sacred name of liberty, and it later 
required a Holmes to protest that “the 
Fourteenth Amendment does not enact 


Mr. Herbert Spencer’s Social Statistics” 
(Lockner v. N. Y., 198 U.S. 45). 


In admiralty, however, a different 
answer was given. Lord Stowell in 
The Minerva,1 Hagg.347 (1825), said: 
“To such men [seamen] no such re- 
sponse can be made, as that which is 
irresistibly made in other cases of con- 


tract—it is your own contract, you have 


signed it with your eyes open...” 


Stowell justified his different treatment 
of seamen on the assumption that they 
were helpless in contracting with their 
employer. Admittedly Stowell greatly 
influenced Story in admiralty matters. 
However, it does not appear that the 
land worker was at any less disadvan- 
tage vis-d-vis his employer than the 
sailor at this period of the nineteenth 
century. Since helplessness of the indi- 
vidual worker cannot be said to be an 
idiosyncratic characteristic of the sea- 
man, we must look elsewhere. 

Judge Frank from whom I have 
drawn liberally in the foregoing his- 
torical sketch finds the reason in the 
dependence of England on sea power. 

In Hume v. Moore-McCormack Lines, 
121 F. 2d 336, 345, 1941 A.M.C. 1079, 
1095, he wrote: 


. we should note an intensely prac- 
tical influence...sharply manifesting 
itself in the early 19th century ad- 
miralty decisions relating to seamen, 
which may give us the answer to our 
question: there is an explicit recog- 
nition of the importance of sea-power 
as an agency of commerce and of 
national defense. See Harden v. Gordon, 
supra; The David Pratt, supra; The 
Juliana, supra. National defense vitally 
affected the nation as a whole. Such 
matters were not to be left. a la 
laissez-faire, to any mere invisible hand 
guiding the ways of striving individuals 
bent on purely personal gain. The 
hand that guided national defense must 
be visible and forceful; the nation’s 
very existence being at stake, there 
was no room, when it came to sea- 
power, for the minimalist dogma that 
the best government is invariably that 
which governs the least. The Juliana 
was decided by Lord Stowell, seven 
years after Waterloo, when memories 
of Napoleon’s threatened invasion of 
England, his “continental system” and 
Trafalgar were still fresh. Story, de- 
ciding Harden v. Gordon, in 1823, 
would not have forgotten the humiliat- 
ing events of the war of 1812. To 
protect the men who manned the shios 
was of prime importance. 

It would be absurd, of course, even 
to suggest that, in the prior course of 
English and American history, there 
had been no lively appreciation of the 
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worth of sea power: Legend ascribes 
the foundation of the English navy to 
King Alfred; William the Conqueror 
knew what he was about when he 
established the Cinque Ports; Edward 
III followed his father in proclaiming 
himself “Sovereign of the Sea”; Henry 
VIII created a permanent royal navy; 
in order to revitalize a trade helpful 
in time of war, the fishing industry— 
weakened by the Reformation which 
did away with the religious obligation 
to eat fish—Edward VI established 
“Political Lent” by a statute requiring 
fish, instead of flesh, to be eaten on 
Fridays, Saturdays, Ember Days and 
during Lent; the adventures of men 
such as Drake, Frobisher and Raleigh, 
and the defeat of the Spanish Armada, 
tell of the marked interest in sea 
power in Elizabeth’s reign; the trou- 
bles of Charles I over “ship money” 
are part of the story; no less is the 
serious side of the life of Samuel 
Pepys, who, famous as a diarist, is 
honored as a great Secretary of the 
Admiralty; etc., ete. 

For all that, this point remains: One 
of the impulses which apparently con- 
tributed to the survival of the admiralty 
doctrine as to seamen was vigorously 
reenforced by early 19th century events 
affecting both England and this coun- 
try. And that stimulus still has vitality. 
See Calmar S.S. Corp. v. Taylor, 303 
U. S. 525, 528, 1938 A.M.C. 341, 343, 
58 S. Ct. 651, 653, 82 L. Ed. 993, where 
the court (citing Harden v. Gordon) 
speaks of “the maintenance of a mer- 
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chant marine for the commercial serv- 
ice and maritime defense of the nation 
by inducing men to accept employment 
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in an arduous and perilous service! 


Let us admit reluctantly that when 
it comes to history, economics and sci- 
ence, the Bench and the Bar are per- 
force jacks-of-all-trades (due respect 
for the robe prohibits the completion 
of the cliché) and Judge Frank may 
after all have complicated a very sim- 
ple matter. Tales of the days of wooden 
ships and iron men speak eloquently 
of the perils of the sea and the exploita- 
tion of the common sailor. It may be 
that the wardship fiction owes its origin 
to the compassion of the judicial breast 
unprompted by consideration of na- 
tional interest. Of course, conditions 
of the laborer on land were no bed of 


roses, but perhaps his condition was 


so familiar that it lacked the dramatic 
spur to command emotion or attention. 
If Judge Frank has not convincingly 
argued his point of view, he has at 
least done it delightfully. 

This little tour through the “Alice 
in Wonderland” of the admiralty must 
have an end and a point, and here it 
is: Whatever the origin of the ward- 
ship theory may have been, it is judi- 
cial nonsense to apply it today. The 
“seaman” is the equal in education, 
earning power and labor union pro- 
tection of his opposite number on land. 
His trade is no harder or more perilous 
under modern conditions than that of 
the laborer on land. The law relating 
to seamen has developed into a law of 
“status”, reversing Sir Henry Maine’s 
brilliant generalization that social prog- 
ress has proceeded from status to con- 
tract. It is time to take a good long 


look at the facts and apply our old 
friend “cessante ratione legis cessat lex 
ipsa”, As Mr. Justice Holmes said, “it 
is revolting to have no better reason 
for a rule than that it was laid down 
long ago” and “‘it is still more revolting 
if the grounds upon which it was laid 
down have vanished long since, and 
the rule simply persists from blind 
imitation of the past” (10 Harv. L. 
Rev. 457, Collected Papers (1920), 
167, 187). 

Justice Story’s description of our 
jolly ward no longer fits the facts (if 
it ever did). He has grown to sturdy 
manhood and no longer needs to be 
protected from his imaginary childish 
follies. 

To return to Blades and Mr. Solly, 
whatever the modern “Seaman”’ is, he 
most assuredly is not insane, 
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Are Beginning 


Law Students 


Adequately Prepared for the Study of Law? 


by Frank E. Maloney 


ARE OUR INCOMING law students 
adequately prepared for the study of 
law? Along with most of my fellow law 
teachers, I believe the answer is no. 
Available evidence indicates that the 
members of the National Conference of 
Bar Examiners would concur in this 
answer. Even after our law schools 
have rejected a considerable number of 
the weaker applicants, and then have 
culled out up to half of those who are 
admitted to the schools, many of those 
who do survive the rigors of the law 
schools are still rejected by the Bar 
Examiners as being inadequately pre- 
pared for entry into our profession. 
While a share of the blame for these 
failures on the bar examinations can, 
of course, be placed on the law schools, 
statistics indicate that for the most part 
the students that do fail the bar exami- 
nations have made the poorest law 
school records,! and these students in 
turn almost invariably come from our 
weakest applicants, those who were 
most poorly equipped to enter upon the 
study of law. 

One solution to the problem is to 
raise the requirements for entrance to 
our freshman classes, and this the 
schools are doing and will continue 
to do at an accelerated pace as the 
number of applications from students 


seeking a legal education increases in 


Addressing the Joint Session of the Section of Legal Education and 
Admissions to the Bar and the National Conference of Bar Examiners 
at the 82d Annual Meeting of the American Bar Association last August 
in Miami Beach, Dean Maloney indicated a number of current weak- 
nesses in prelegal education. He pointed out the crying need for earlier 
identification and better counselling of prelaw students, and called for 
all-out help from the Bar in attracting a bigger share of the better 


students to the profession. 


¢ Dean of the College of Law, University of Florida 


the next few years. The better solution, 
however, is to press for a more ade- 
quate prelegal education for those stu- 
dents who intend to go into the study 
of law and to see that they are properly 
informed about the importance of their 
prelegal education. 

Prelegal education was the subject 
of considerable discussion at the im- 
portant conference on legal education 
called by the University of Michigan 
Law School earlier last year—a con- 
ference at which representatives of most 
of the accredited law schools, along 
with undergraduate educators and out- 
standing members of the American Bar 
Association, re-examined our system 
of legal education for the purpose of 
planning for the proper training of 
America’s future lawyers. 

Recognizing the deficiencies in the 
prelegal education of so many of our 
students, the members of that confer- 
ence strongly recommended that the 
Association of American Law Schools 
explore with undergraduate college 
administrators methods of providing 
more effective use of post-high school 
study as it relates to legal education. 
The conference further recommended 
that following such a study, a full- 
fledged conference should be called on 
the subject of prelegal education simi- 
lar to the Arden House Conference on 
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Continuing Legal Education last year. 
To be fruitful, such a conference would 
of course require full participation of 
both teaching and practicing members 
of the profession. 


Historical Perspective 

Before any attempt is made to cata- 
logue the weaknesses of present-day 
legal education, it may be helpful to 
scan rather quickly the changes in pre- 
legal education requirements over the 
past century to help set the present 
critique in its proper perspective. One 
hundred years ago, only nine states 
prescribed any period of study for ad- 
mission to practice, and often the only 
requirement was residence in the state 
and proof of good moral character. 
The American Bar Association has led 
the fight over the last eighty years 
for the establishment of adequate pro- 
fessional standards. In 1879, it en- 
dorsed the requirement of a high school 
education followed by a three-year law 
course. In 1921, under the leadership 
of Elihu Root, its criterion for ap- 
proval was raised to two years of 
college work as a prerequisite for entry 
into law school and procedures were 
set up for establishing American Bar 





1. See Florida Board of Bar Examiners, A 
StaTiIstIcaL Report OF Fiormpa Bar EXAMINA- 
TIONS 1956-1958, for a report listing the ranks, 
bar examination scores, and law school aver- 
ages of the 1097 examinees who took the Florida 
Bar examination during a two-year period. 
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Association inspection and approval 
of law schools. In 1950, the present 
requirement of three years of college 
work for entry into a three-year law 
school course was made a prerequisite 
for American Bar Association ap- 
proval.* Today there is a strong move- 
ment among the law schools toward 
requiring a degree for admission, and 
only last year the Supreme Court of 
Ohio established this prelegal educa- 
tion requirement as a prerequisite for 
admission to the bar examination in 
that state. The possibilities of accelera- 
tion through summer study largely 
overcome the objection that seven 
years of post-high school education be- 
fore entering practice is too long a 
period of prelaw preparation. 


The Reason for the Change: 
Education for Statesmanship 
What are the reasons behind the 
move toward the requirement of a col- 
lege degree as a prerequisite to enter- 
ing law school? The attitude of the 
law schools concerning their obliga- 
tions to society in relation to legal 
education has been undergoing a de- 
cided change since World War II. At 
the turn of the century and before, 
during the ascendency of the analytical 
school of jurisprudence, the study of 
law was looked upon as a thing apart, 
and the one important requirement for 
prelaw education was that it train a 
man to reason accurately. Today, with 
the added recognition of law as a 
scheme of social control, we have come 
to realize the importance of the rela- 
tionship between law and the total body 
of knowledge of man and his environ- 
ment, and as our concept of the job of 
the lawyer has expanded, so has our 
concept of what is relevant, in the pre- 
legal sense, to the study of law. As the 
United States more and more assumes 
a position of world leadership, we 
realize that legal education now must 
train men not only for positions of 
leadership in American society, but 
also for what Dean Stason of Michi- 
gan described last year at the Ann 
Arbor Conference as a new dimen- 
sion. What is needed is a well-rounded 
program of legal education for states- 
manship as well as for high craftsman- 
ship in the practice of law. We must 
examine in this light the qualities the 


law schools should demand of our raw 
material and ask ourselves how this 
material measures up to these needs. 


Criteria of the Association of 
American Law Schools 

The Association of American Law 
Schools issued a statement of policy 
on prelegal education in 1952 which 
sets forth three qualities which its 
members believe to be fundamental to 
the attainment of legal competence. 
These are education for comprehension 
and expression in words; education 
for critical understanding of the hu- 
man institutions and values with which 
the law deals; and education for crea- 
tive power in thinking.” To these three 
might well be added a fourth, educa- 
tion for the development of intellectual 
honesty and integrity. 

The first of these qualities, the ability 
to comprehend and express oneself 
adequately in words, could well be the 
subject of a separate article.* Suffice it 
to say at this point that lack of ability 
to communicate on the part of law 
students has been the subject of con- 
tinuing comment in legal journals, and 
criticism of this weakness is being re- 
echoed constantly by our legal edu- 
cators.” If we have not yet found a 
solution for this problem, which, as 
the recent Conant report so ably dem- 
onstrates,® has its roots in weaknesses 
in the teaching of English in our high 
schools, it certainly is not because we 
lack awareness of its existence. 

The second prelegal education ob- 
jective set forth in the policy statement 
of the Association of American Law 
Schools is education for critical under- 
standing of human institutions and 
values. Many of our students come to 
us so sadly deficient in this area that 
they are not only handicapped in their 
law school education, but are unable, 
in the short time that we are able to 
devote to this phase of their training, 

do much by way of overcoming 








their handicaps. But the law schools 
so far have been unwilling to require 
the study of specific courses in this 
area as a prerequisite to the study of 
law. Failure to take more definitive 
action is probably due in part to the 
fact that many of us are only now be- 
coming aware of the need for training 
our graduates for statesmanship, for 
local and world leadership, in addition 
to training them to become skilled 
craftsmen. I suspect, however, that we 
also fear that in some colleges the 
courses in this area may be so weak as 
to be almost valueless to the student, 
or worse, may be taught so dogmati- 
cally that, to use the words of Dean 
Roscoe Pound, “in a few years what 
he learned will have been superseded 
and yet have been so thoroughly fixed 
in his mind that he is much worse off 
than if he had had no instruction in 
the subjects at all.‘ 

But with our increasing awareness 
of the absolute necessity for training 
our graduates for leadership as well as 
craftsmanship, we have now reached 
the point where a thorough re-examina- 
tion of our position concerning the 
requirement of more intensive study 
of our social structure and the relation 
of politics to law may well be called 
for. In making this re-examination, 
however, we must take into account 
the fact that the strongest courses in 
one college may be in the field of his- 
tory, in another in sociology, in a third 
in economics. It is more important that 
a student master rigorous courses than 
it is to cover particular subjects, so 
long as some coverage in these or re- 
lated areas is attained. 

The third task we would set for pre- 
legal education is development of crea- 
tive power in thinking. This quality is 
invaluable to the lawyer both as crafts- 
man and as statesman. As a means of 
developing this quality, we have come 
to recognize the necessity for training 
the prelaw student to think through a 





See Vanderbilt, A Report on Prelegal 
mastmion. 25 N. Y. U. L. Rev. 199, 217-220 
(1950) for a detailed account of these historical 
developments. 

RE-LEGAL EpucaTIon: A STATEMENT OF 
Po.icy BY THE ASSOCIATION OF AMERICAN Law 
ScHoots (1952). 

4. Deficiencies in communication skills was 
the topic of Vice Dean Theodore H. Husted, Jr., 
of the University of Pennsylvania Law School 
at the section meeting at which this paper was 
delivered. A paper on the same topic by the 
author was published as a rt of the proceed- 
ings of the 1959 Ann Arbor Conference on Legal 
Education; see Maloney, The Relation of the 
Law School to General Education: Deficiencies 
in English, THe Law Scnoots Loox Aneap: 1959 
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CONFERENCE ON LEGAL EDUCATION 211 (University 
of Michigan, 1959) 

5. See Harno, Lecat EDUCATION IN THE UNITED 
States 131 (1953); Vanderbilt, Srupyinc Law 
654 et seq. (2d ed. 1955); Prosser, ENGLISH as 
Sue Is Wrote, 7 J. Lecau Ep. 155 (1954); Report 
of the Dean of sg 2 University School of 
Law for the Year 1957-58 


6. Conant, THE AMERICAN Hicu Scuoot To- 
pay 47, 50 (1959). 

7. Vanderbilt, A Report on Prelegal Educa- 
tion, 25 N. Y. U. L. Rev. 199, 245 (1950). The 
quotation is part of Dean Pound’s answer to a 
questionnaire from Judge Vanderbilt, circu- 
lated as a part of his definitive study of pre- 
legal education. 
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sroblem in its entirety. We have come 
o call for a study of courses that de- 
elop the mind rather than those that 
tress informational content. As the 
ecent Report of the Lafayette College 
‘ommission on prelegal education put 
t, we have objected “to the failure to 
levelop the intellectual maturity of 
ntering students”,*® a maturity which, 
as that report points out, “comes from 
rigorous intellectual discipline derived 
from the mastery of any subject under- 
taken by a student, rather than from 
the mere content of the subject mat- 
ter”. Since intellectual discipline of this 
sort can be required in almost any field 
of study, and since almost any college 
course can be taught in such a way as 
to become an easy spoon-feeding of 
mere information in which little inde- 
pendent thinking is required or encour- 
aged, we again have been unwilling to 
specify any particular course or group 
of courses as prerequisites for the de- 
velopment of this objective. Recogniz- 
ing the possibilities of weakness in any 
area, we have limited ourselves to ob- 
jecting, to use the words of Judge 
Vanderbilt, “to the methods of college 
teaching ...to the failure to train stu- 
dents to see, to read, to use source 
material, to assimilate masses of in- 
formation, to reflect clearly on what 
they have learned, to use their knowl- 
edge in problem-solving, and, in the 
process, to express themselves, both or- 
ally and in writing, in good English”.® 

Since the opportunity to think 
through problems in depth is most 
likely to be presented in the final year 
of college in completion of a college 
“major”, it seems likely that the law 
schools will continue to emphasize the 
desirability of completing undergradu- 
ate education rather than moving to- 
ward specific course prerequisites as 
the best means for developing the crea- 
tive ability we so strongly desire. 


Honesty and Integrity 

Finally, there is the problem of the 
development of intellectual honesty and 
moral integrity. One lawyer who had 
had considerable experience with the 
administration of justice in England 
recently told me that he feels that our 
Bar falls far below that of England in 
this respect. This is a serious indict- 


ment of our educational system for 
failing to instill these moral values in 
our students. No doubt this failure 
springs in part from the earlier pre- 
occupation of our law schools with 
separating law from morals, and ex- 
cluding the latter from our law classes, 
as tending to lead to sloppiness of 
legal thought. But the law schools are 
not the only culprits. The materialism 
and utilitarianism of our age is al- 
ready instilled in our students by the 
time they arrive at the doors of our 
law schools. An awareness of the moral 
problems and moral values inherent in 
our legal and political decisions and a 
keenly developed sense of ethical values 
must be brought to the law school, and 
the student who lacks these values is 
no more adequately prepared for the 
study of law than is the one who can- 
not reason or communicate, or who 
lacks understanding of the human in- 
stitutions around him. 


What Can We Do About It? 


If we grant that many of our begin- 
ning law students are not adequately 
prepared for the study of law, is there 
anything we can do about it? It seems 
to me that there are several things that 
can and should be done. The first is to 
implement the recommendation of the 
Ann Arbor Conference for an immedi- 
ate and thoroughgoing study of meth- 
ods of obtaining more effective prelaw 
study. The American Bar Association 
might well consider throwing its weight 
behind this worthwhile recommenda- 
tion. 


Along with a rethinking of the prob- 
lem of preparation for the study of 
law, it is necessary to develop a pro- 
gram for the earlier and more careful 
identification of those students who in- 
tend to undertake the study of law, and, 
once having located them, to inform 
them more fully of our thinking on this 
crucial subject. Dean Vanderbilt’s 
definitive study indicates that at least 
one third of our students make up their 
minds to study law before leaving high 
school and that three fifths have made 
up their minds prior to the junior yeer 
at college.!° We should be able to reach 
and counsel this group while their col- 
lege education is still at a stage in 
which they can profit by our advice. 
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The period of intensive study called 
for by the Lafayette Commission usu- 
ally comes in the last year of college 
work, in a “major” area, and it is here 
that real intellectual discipline can be 
developed. 

Most of our colleges have guidance 
advisers to counsel entering freshmen 
and help them to plan their college 
programs. But when the guidance ad- 
viser identifies a pre-law student, is 
he qualified to give him more than 
vague counsel? Most often, I am afraid, 
he is not, for he himself is not a lawyer 
and lacks knowledge of the importance 
of our profession and of the goals we 
are seeking. Disseminating information 
such as the Association of American 
Law Schools’ Policy Statement on Pre- 
legal Education to existing prelaw 
counsellors would help. But a better 
approach would be to provide coun- 
selling for prelaw students by a panel 
of lawyers and law teachers. The Amer- 
ican Bar Association might consider 
sponsorship of such an idea as a means 





8. Lafayette College, Report of the Commis- 
sion on Prelegal Education, 6 J. Lecat Eb. 174, 
178 (1953). 

9. Vanderbilt, supra, note 7 at 215. 

10. Id. at 206. 
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of helping to indoctrinate our prelaw 
students properly. 

One way of getting better prepared 
beginning law students is to raise the 
admission standards of our law schools. 
This alone would alleviate many of 
our problems. The coming increase in 
enrollment will provide many schools 
with the opportunity to raise their en- 
trance requirements, and this in turn 
will motivate many of our abler pre- 
law students to work harder and thus 
obtain a better prelegal education. 

When we talk about raising admis- 
sion requirements, however, we are 
talking about improving the bottom 
group of our prelaw students. It is cer- 
tainly desirable to work toward cut- 
ting down on the human and economic 
waste involved in the high percentage 
of failures among the weaker entering 
students and the elimination of the 
drag these students constitute on our 
But we 
must not overlook the students at the 
other end of the educational scale. 
There is a real need today to develop 


faculties and abler students. 


means for attracting to the law schools 
our fair share of the best college 
students. 

Approximately three times as many 
top students today are being attracted 
to medicine as to law, and the current 
pull of the scientific career and of fed- 
eral science scholarships is also taking 
its toll.!! Can we afford to be satisfied 
with mediocrity? We certainly must 
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have our share of the best young people 
if we are to develop and maintain the 
leadership which our profession must 
provide for the maintenance of law and 
order both in our country and through- 
out the world. Training in law is a part 
of the education of the majority of the 
political leaders of our nation. Lawyers 
dominate not only Congress and our 
state legislatures, but naturally assume 
positions of leadership in all phases of 
our government. We badly need a fair 
share of our best brains in these posi- 
tions of leadership if we are to survive 
as a nation in these perilous times. 
Here again the Bar can and must exer- 
cise its leadership, both in explaining 
the function of lawyers to these bright 
young students so that they may be 
attracted by the best in the legal pro- 
fession, and by providing the law 
schools with financial help by way of 
scholarship aid to offset the pull of 
scholarships in other fields and help 
encourage a higher percentage of our 
best young minds to enter the legal 
profession. 

In summary, we must recognize that 
the profession has not been fulfilling 
its obligations to those college students 
who will be making a career of the law. 

In part, no doubt, this is due to our 
failure to think through what society’s 
demands for and on lawyers will be in 
the next quarter century. A full-fledged 
analysis of the jobs to be expected of 
future lawyers seems indicated. This is 


an undertaking that will call for sub- 
stantial financial expenditures. The 
American Bar Foundation might well 
consider urging and supporting such a 
study. 

Once we have decided what the law- 
yers of the future will be doing, we 
will be in a better position to advise 
our prelaw students concerning a sound 
prelegal education. We must identify 
them more quickly, and then provide 
them with trained and interested coun- 
sellors from the leaders of the Bar and 
the law teaching profession rather than 
leaving this important matter, as we 
do now, in the hands of undergraduate 
educators who may not fully under- 
stand our needs and problems. 

Finally, we must recognize the need 
for attracting more of our best under- 
graduate students to legal careers. Un- 
doubtedly strong students are needed 
in the medical and scientific fields. But 
the possibilities for progress and in- 
deed the very existence of these fields 
of study depend on the maintenance 
of peace and order in our national and 
international societies. It is here that 
the legal profession can make its great- 
est contribution. It is our duty to make 
sure that our profession is provided 
with its share of good young minds 
with an understanding of and devotion 
to these ends. 





11. See Malone, Lawyers—Supply and De- 
mand, 98 Trusts AND EsTaTEes 186 (1959); 
Malone, Lawyers in the Sputnik Era, 13 Wyo. 
L. J. 101, 105 (1959); Smith, A Sequel: The Bar 
— Overcrowded, 45 A.B.A.J. 945, 946 
( ). 
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The Use of Auditors 


to Cut Court Congestion 


by Lionel Thorsness ¢ 


ry. 

[iE 1959 SESSION of the Illinois 
legislature passed House Bill No. 813 
and Governor Stratton signed it. This 
act is to facilitate trials of law cases. It 
enables the court, with the agreement 
of the parties, to appoint a referee by 
an order of reference, which order 
shall specify the referee’s duties. 

The referee is to make written report 
to the judge which may be accepted or 
rejected in whole or in part. If liti- 
gants are not satisfied with the report 
and want a jury trial, the referee’s re- 
port as approved by the court goes to 
the jury as prima facie evidence and 
can be rebutted. This law foilows the 
Massachusetts law providing for ap- 
pointment of auditors. In Massachu- 
setts, however, the consent of litigants 
is not “necessary” and the court may 
require the county to pay auditors’ fees 
or may tax the auditors’ fees as costs. 

It takes four to seven years or more 
to get to trial in personal injury cases 
in Cook County, Illinois. This means 
justice denied to thousands. Men and 
women who have dependents and whose 
sole means of support are their earn- 
ings cannot wait years to have their 
cases heard. Further, witnesses die, 
move away or cannot be found and 
sometimes the injured die before the 
case comes to trial. 

All committees who have made a 
study of the administration of justice in 


Cook County are in agreement on one 


Mr. Thorsness describes new legislation in Illinois aimed at reducing 
court congestion in that state. The basic pattern of the new Illinois 


statute follows Massachusetts’ “*: 


auditor” system—appointment of audi- 


tors to assist the judges in the determination of cases. 


of the Illinois Bar (Chicago) 


point and that is that more courtrooms 
are needed. Most committees are in 
agreement that more judges are needed. 

The Governor is quoted as saying 
he would approve and sponsor legisla- 
tion creating more judgeships if Cook 
County would furnish the courtrooms. 

The inability to administer justice 
in Cook County is a reflection on the 
intelligence of both the Bench and Bar 
of Cook County in particular and the 
State of Illinois in general. 

We are trying to make the administra- 
tion of justice of the horse and buggy 
age function in the most progressive 
age scientifically in the history of man. 
Now the buggy is bogged down in the 
mire of congestion. 

In Massachusetts 140 years ago the 
legislature, knowing that a judge had 
the inherent power to have whatever 
assistance he might determine neces- 
sary to make a decision, provided that 
the judge might appoint an auditor 
and give him directions as to what he 
wanted him to do so as to enable the 
judge to make a decision. Provision 
was made for compensation for the 
auditor. The judge could direct the 
auditor to determine on what matters 
there was agreement, or to define the 
issues or to give an accounting, or to 
hear witnesses and make recommen- 
dations. It was specified that the report 
was to recite in detail the basis of the 
recommendation, which the judge could 
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accept in whole or in part. A dissatis- 
fied litigant could have a jury trial. 
The auditor's report would then be 
admitted as prima facie evidence only 
and could be rebutted. The auditor 
could not make a decision in any case, 
only a recommendation. He could not 
be delegated the power of decision. 

Justice Brandeis said in Ex parte 
Peterson, 253 U. S. 300, “... This 
court relied especially upon Holmes v. 
Hunt, 122 Mass. 505, and called atten- 
tion to the fact that there the statute 
making the report of an auditor prima 
facie evidence at the trial before a jury 
was held to be a legitimate exercise of 
legislative power over rules of evi- 
dence, and in no wise inconsistent with 
the constitutional right of trial by jury. 
The reasons for holding an auditor’s 
report admissible as evidence are, in 
one respect, stronger than for giving 
such effect to the report of an in- 
dependent tribunal like the Interstate 
Commerce Commission. The auditor is 
an officer of the court which appoints 
him. The proceedings before him are 
subject to its supervision, and the re- 
port may be used only if, and so far 
as, acceptable to the court. . .” 

There has been much talk and some 
action on pretrial hearings and other 
means of expediting trials by way of 
limiting judges’ inherent power to try 
a case. Why devote our energies to 
limiting the judges’ inherent power? 
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the Illinois Bar in 1917 and practices 
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Judges’ Inherent Power 

Again quoting from Justice Brandeis’ 
opinion in Ex parte Peterson: “Courts 
have (at least, in the absence of legis- 
lation to the contrary) inherent power 
to provide themselves with appropriate 
instruments required for the perform- 
ance of their duties... This power in- 
cludes authority to appoint persons un- 
connected with the court to aid judges 
in the performance of specific Judicial 
duties, as they may arise in the prog- 
ress of a cause... A compulsory refer- 
ence with power to determine issues is 
impossible in the Federal court be- 
of the 7th 
no reason exists why a compulsory 


cause Amendment ... but 
reference to an auditor to simplify and 
clarify the issues and to make tentative 
findings may not be made at law when 
occasion arises, as freely as compulsory 
references to special masters are made 
in equity... The inherent power of a 
Federal court to invoke such aid is the 
same whether the court sits in equity 
or at law, We conclude, therefore, that 
the order, in so far as it appointed the 
auditor and prescribed his duties, was 
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within the power of the court.” 

The appointment of referees in bank- 
ruptcy is now accepted practice. 

Judge Irving R. Kaufman, of the 
United States District Court for the 
Southern District of New York, in an 
address given at the Seminar on Pro- 
tracted Cases held at Stanford Univer- 
sity on August 22, 1958, said: “While 
I recognize the fact that pretrial hear- 
ings should be supervised by a Judge, 
still there is no reason why the Judges 
cannot delegate some of their other 
pretrial duties which presently consti- 
tute a great drain on our judicial man- 
power. To believe that our judg 
can continue unaided to handle these 
myriad pretrial duties without some 
phase of judicial business being sacri- 
ficed, is to blind ourselves to reality. 
While I do not deny the importance of 
pretrial, it is because I don’t want the 
vital and important functions of the 
judge to suffer because of his excessive 
diversion into these less important de- 
tails that | advocate this procedural 
assistance. It is because I want them to 
try more cases, not fewer, as must be 
the case, if they are to be diverted by 
deep involvement in every procedural 
sally that goes into the preparation of 
the case for trial, that I urge some 
assistance for the court. In any event 
the opposition to the limited use of a 
pretrial master in the federal courts 
based on the ground that such a pro- 
cedure represents an abdication of the 
judicial function does not seem justi- 
fied. Where its use is further confined 
to the special ‘big case’ there is even 
less doubt as to its legality. 

“If we approach our task with the 
knowledge that the suggested reference 
is not susceptible to mechanical appli- 
cation, but must be discriminately in- 
voked with intelligence and foresight 
and that those appointed to serve as 
masters must be men of impeccable 
character and standing, I am sure the 
final results will prove favorable. Let 
us not be guilty of the accusation 
hurled at the Bar that it is unwilling 
to follow new paths. Let us not cling 
blindly to present practices, unwilling 
to experiment with a procedural weapon 
which may bring about better judicial 
administration simply because ‘What 
was, is, and must be’.” 
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Results of Usage of 
Massachusetts Auditor System 

In the December, 1958, Journal o/ 
the American Judicature Society at 
page 125, there appears the following: 
“The most important device used in 
combating court congestion in Massa- 
chusetts has been ‘the Massachusetts 
Auditor System’. The Auditors are 
members of the bar, about eighty in 
number, to whom are referred certain 
types of cases for a hearing on the 
facts. The hearing is conducted like an 
ordinary trial, and at its conclusion the 
Auditor prepares and files with the 
court, a written report of his findings 
of fact, including, if appropriate, the 
amount of damages. 

“Neither party ever loses his right 
to a jury trial, but very few auditors’ 
cases ever are returned for trial. If 
they are, the auditors’ findings are read 
to the jury. Between 1934 and 1942 
it was used in some 47,000 Massachu- 
setts cases, only 2 per cent of which 
In 1942 it was discon- 
tinued because of wartime dislocations 


went to trial. 


and also because the docket had be- 
In 1956 with delays 
getting out of hand again, it was re- 


come current. 


instated under the leadership of Chief 
Justice Paul C. Reardon of the Superior 
Court. At first limited to motor vehicle 
tort cases, it has been made applicable 
this year on a selective basis to actions 
for general liability such as claims for 
falling down stairs in department stores, 
small contract actions such as brokers’ 
commission cases, and the like. What 
has been the result of the use of these 
measures in Massachusetts Courts? The 
Superior Court in Worcester County 
reduced its delays by twenty-nine 
months through the use of auditors. 
In general, here is what Chief Justice 
Reardon says: 

“*While a few individuals in the 
trial bar are still unhappy about the 
program of the Court, the Court has 
the results to prove the efficacy of its 
methods. As of July 1, 1958, there were 
but three areas where cases waited over 
a year for trial after being brought. 
The quality of the litigation in the 
Court is gradually improving with con- 
sequent benefit to the Bar, and those 
parties who before were forced to wait 
for periods up to four and a half years 
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are now being heard within a reason- 
al le time after their cases are entered.’ ” 

The judge should be enabled to exer- 
ci-e his inherent power to obtain what- 
ever assistance and information he 
deems necessary in order to make a 
decision. Not giving a judge an assist- 
aut (sometimes called a referee or 
master or magistrate or auditor) is 
like refusing a corporation president a 
secretary or the president of a bank, 
vice presidents. 

Our judges do not have assistance in 
civil cases. They must spend much of 
their time on procedure. They must 
determine on what matters there is 
agreement, define the issues and obtain 
the necessary information to make a 
decision. It is the decision that repre- 


” 


sents the important “judge-power 


Our judges should be given the assist- 





ance necessary to enable them to make 
more decisions and thereby dispose of 
more cases, 

I asked a trial judge hearing personal 
injury cases in Cook County what per- 
centage of cases before him went to 
trial and what percentages were settled. 
His answer—15 per cent went to trial 
and 85 per cent were settled. We dis- 
cussed what happened before the judge 
that settled. It 
could be summed up as follows: De- 


in these cases were 
fendant offers so much—plaintiff says 
no, I want so much. The Judge makes 
his suggestion and finally the case is 
settled. I asked the judge if he thought 
his actions in the negotiations were 
strictly judicial—was he exercising 
judge-power? His answer was—not 
strictly speaking. 


It makes no difference whether you 


The Frightening Rise in Crime 


Endangers Government by Law 


President Osro Cobb of the Little 
Rock, Arkansas, chapter of the Federal 
Bar Association, at the Annual Meet- 
ing of that organization on November 4 
made a suggestion for the organization 
of grassroot committees and commis- 
sions to work on crime prevention. He 
feels that all other domestic challenges 
are dwarfed by comparison with this 
problem. He said in part: 


Every thoughtful citizen is disturbed 
and appalled at the frightening rise 
in the incidence of crime. On Septem- 
ber 2, 1959, Attorney General William 
P. Rogers released information com- 
piled by the Federal Bureau of Investi- 
gation for 1958 which showed that 
crime in this country increased 9.3 per 
cent in 1958 over 1957. The total cost 
of crime in the United States in 1958 
was estimated at 22 billion dollars, and 
this staggering figure did not cover the 
human values lost. Arrests of juveniles 
in 1958 increased by 8.1 per cent 
while arrests of adults rose 1.8 per 


cent. This ominous increase in crime 
presents our domestic chal- 
lenge. 

We must find ways and means to 
reverse this lawless trend. 

At present, we expend colossal ef- 
forts in time and money to hunt down, 
prosecute, and incarcerate offenders of 
state and federal laws. All of this ac- 
tion, however, is usually taken after 
the fact of the commission of the 
crime—after irrevocable damage has 
been done to both the victim and the 
violator and their respective families. 
It seems to me that a compelling need 
exists to supplement these prosecutive 
efforts by a vigorous program of action 
to prevent crime. We cannot sweep this 
national crime problem back under the 
carpet. 


greatest 





I believe that every municipality of 
1,000 people or more and every county 
and state should have an active hard- 
hitting committee or commission on 
crime prevention, The work of such 
organizations should pay 
dividends in both lives and property. 
We already have excellent organiza- 


enormous 
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call them referees, masters, or auditors, 
their functions are the same—namely 
to assist the court in the administra- 
tion of justice. 

The practice of courts making refer- 
ences for specific purposes is and has 
been used extensively in England. 

While the law authorizing auditors 
in Massachusetts has been in existence 
for over 140 years, the courts have not 
always appointed auditors. It would 
seem that it has only been used when 
court calendars have become congested. 
If the courts do not need assistance, 
they will not appoint auditors; it is in 
the discretion of the court. It is hoped 
that this act passed by the Illinois 
legislature will be used extensively and 
have the same results as were had in 


Massachusetts. 


tions working to prevent forest fires 
and highway carnage. We must like- 
wise find ways to harness public opin- 
ion so that we can reach our teenagers 
and, indeed, all of our population to 
make certain that all of our available 
are utilized in preventing 
crime. Only by some such affirmative 
action can we hope to reduce or remove 
those conditions spawning crime. 


resources 


Abraham Lincoln so aptly said, 
“Let reverence for the laws be breathed 
by every American mother to the lisp- 
ing babe that prattles on her lap. Let 
it be taught in schools and colleges. 
Let it be preached from the pulpit. 
Let it be proclaimed in legislative 
halls. Let it be enforced in courts of 
justice. Let it become the political 
religion of the nation. And let the old 
and the young, the rich and the poor, 
of both sexes and of all tongues and ~ 
colors, sacrifice unceasingly upon its 
altars.” 

Government by law is a precious 
treasure to mankind. We of this gen- 
eration must find ways to make certain 
that we do not lose it. 
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The Control of Narcotic Drugs 


and United Nations Technical Assistance 


Technical assistance to member nations participating in its strict 
narcotics control program is one of the newest projects of the United 


Nations Economic and Social Council. 


plishments to date. 


Mr. Swacker relates its accom. 


by Frank W. Swacker ¢ of the New York Bar (New York City) 


ry. 

LHe INTERNATIONAL community 
and humanity in general stand to ac- 
quire another plus, as the United Na- 
tions Economic and Social Council! 
prepares to consider a report by the 
Secretary General made pursuant to 
resolution 688 (XXVI) on 


technical assistance to member nations 


Council 


participating in strict narcotics con- 
trol.* 

This praiseworthy action reflects a 
practical approach undertaken to aid 
in the solving of a serious world health, 
economic and moral problem. It stands 
paramount as a rebuttal to many of the 
ill-considered criticisms that have been 
hurled at the United Nations charging 
it with manifesting an unrealistic atti- 
tude in its efforts to alleviate adverse 
social conditions. 

A review of the background of this 
agenda item presents a panorama 
which cannot be disregarded. We start 
with the proposition that the United 
Nations took cognizance of six prior 
international conventions and agree- 
ments dealing with the control of drugs 
aimed at protection of the individual 
against the dangers of drug addiction.* 
\dd to this the establishment of the 
Commission on Narcotic Drugs by 
ECOSOC and the draft of a single con- 
vention designed to replace multilateral 
treaties which has been completed by 
the Commission at ECOSOC’s request,* 
and it becomes readily clear there has 
been no quarrel with the concept that 
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control machinery on an international 
level is and has been favored by many 
nations.” The Pandora’s box which nar- 
cotic control opened for the larger 
narcotic-producing nations, however, 
contained economic maladjustment and 
hardship for those engaged in the cul- 
tivation of the drugs. It is the steps 
proposed by way of technical assistance 
workable 
which the United Nations respectfully 


affording a antidote for 
commands our attention and recogni- 
tion. 

The origin of the technical assistance 
for the narcotics control agenda item® 
under consideration can be traced back 
to an expression of interest on the part 
of a number of governments in receiv- 
ing such assistance.‘ Among the na- 
tions seeking such assistance was Iran, 
a large opium-producing country which 
had of its 
cultivation of the opium poppy and 


own volition banned the 


passed laws* and regulations” to en- 


force such restrictions. Pending the 


rehabilitation of this agricultural econ- 
omy with a substitute crop, Iran was 


1. Hereafter sometimes referred to as 
ECOSOC. 
2. See: Provisional Agenda Item 14. (C), 


Twenty-eighth Sessicn. United Nations Eco- 
nomic and Social Council, Document E/3252. 

3. Since there are so many narcotics, no at- 
tempt will be made here to consider each under 
international control, but a listing of narcotics 
receiving attention may be found (including 
those substances still under consideration by 
the Expert Committee on Drugs Liable to Pro- 
duce Addiction of the World Health Organiza- 
tion) in the 1947-1958 Cumulative Index of the 
Commission on Narcotic Drugs of the Economic 
and Social Council Part II. (E/NL 1958/Index) 
U. N. Publication Sales No.: 59.XI.2. See also: 
U.N. Commission on Narcotic Drugs Survey of 
available information on synthetic and other 
new narcotic drugs prepared by the Secretary 
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much dependent upon the outcome of 
its appeal for such aid. In response to 
the request from Iran and other coun- 
tries, the Commission on Narcotics rec- 
that technical assistance 
services of the United Nations and its 
specialized agencies give due consider- 


ommended 


ation to the pleas of the countries con- 
resolution to 
ECOSOC requesting action consistent 
therewith.!° This resolution!! was ac- 


cerned, addressing a 


cepted in preference to a more general 
resolution!” submitted by the United 
States and Canada and was adopted by 
eleven votes to three with one absten- 
tion. At the twenty-second session of 
ECOSOC,!® the resolution of the Com- 
mission on Narcotics and _ resolution 
548E (XVIII) of July 12, 1954, were 
considered and adopted.!4 

The response of the Economic and 
Social Council in authorizing the use 
of technical assistance to help those 
governments requiring it was recorded 
when the Council adopted a series of 
resolutions to that effect designed to 
bring about the necessary adjustments 


General, dated March 28, 1957 (115 pages) 
e/CN/.7/319 New York 17, N. Y. 

4. Res. 1591ID (VII), and 246D (IX). 

5. War Against Drugs (International basis 
of illegal trafficking in drugs; international co- 
operation in attempts to control and suppress 
the trade). Allan Kerwood 2 Wor.tp VETERAN, 
pages 12-14, March. 1957—See also declaration 
of U.S. Policy in re: Opium Poppy Control Act 
of 1942 at 21 U.S.C.A. Section 188. 

6. See footnote 2 
. E/3077. 
8. E/NL./1956/1. 
9. E/NL./1956/1. 
10. — ‘7/1.139 (Thirteenth Session). 


12. E/CN./7/L.141. 
13. 947th Plenary Meeting. 
14. Res. 626D (XIII). 
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in the economies of the governments 
concerned.!° 

One of the most notable of the re- 
quests for assistance subsequently re- 
ceived was that of Afghanistan.!® In 
1956, 
include Afghanistan among the coun- 
Article 33, 
of the second draft of the pro- 


the Commission had decided to 


tries listed in 
l(a), 
posed single convention as a nation 


Paragraph 


entitled to produce opium for export!* 
in view of the economic needs of its 
poppy cultivators, Despite this author- 
ization, after following with interest the 
experience of Iran in carrying out its 
new policy of totally prohibiting the 
production of opium, Afghanistan took 
the suggestion of Iran to heart that it 
should do likewise and seek United 
Nations technical assistance for its 
poppy growers and the help of friendly 
nations. In the interest of humanity 
and in a spirit of international co- 
operation, Afghanistan accordingly not 
only readopted its policy of complete 
prohibition of cultivation of trade, pur- 


chase, 


sale, import, export and use of 
opium but promulgated a law to that 
effect on November 24, 1957.18 Need- 
less to say, the deprivation of the liveli- 
hood of the farmers as a consequence 


thereof raised havoc with an already 
tight financial situation.!® 

of the foregoing, a draft 
resolution?” was submitted by the rep- 


In view 


resentative of India by which the Com- 
mission would recommend that the Eco- 
nomic and Social Council express its 
sense of the significance of the policy 
adopted by Afghanistan, wish it success 
in its undertaking and invite attention 
of the General Assembly and special- 
ized agencies concerned (especially the 
relevant assistance organs) to the im- 
portance the speedy achievement of 
these aims had for the social and eco- 
nomic development of Afghanistan. 
The draft resolution submitted by the 
representative of India was unanimous- 
This 

was 
845th 
Assembly.?* 


ly adopted by the Commission.?! 
draft 


unanimously 


resolution as amended?* 
adopted at the 

meeting of the General 
Further by way of implementation, the 
Technical Assistance Commission of 
the United Nations discussed the sub- 
ject of assistance for narcotics control 


at the 168th and 169th meeting, unani- 


mously adopting the resolution of 
Brazil, France and the United States**4 


recommending that ECOSOC: 


1. Requests the Secretary General, 
in consultation with the interested spe- 
cialized to review the nature 
and scope of assistance requested by 
Governments for increasing the eff- 
ciency of their measures to control the 
production of narcotics, to eliminate 
drug addiction, and to suppress illicit 
trafic; to explore the extent to which 
such assistance can be made available 
under existing programmes; and to 
formulate as may be necessary pro- 
posals regarding the assistance which 
might be made available by the United 
Nations and the interested specialized 
agencies, with an estimate of the cost; 

2. Requests the Secretary General 
to report on these matters to the Com- 
mission on Narcotic Drugs at its Four- 
teenth Session, and subsequently to the 
Twenty-eighth Session of the Economic 
and Social Council. 


agencies, 


ECOSOC adopted this resolution 
without change.?° 

This action by the Council will bring 
about a review of the financial arrange- 
ments applicable to technical assistance 
for narcotics control with a view to 
enabling relevant applications for tech- 
nical assistance to be made by govern- 


ments and carried out by the organiza- 
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tions concerned. It suggested, in par- 
ticular that the possibility be considered 
of making funds available by way of a 
separate financial allocation or the in- 
clusion of an amount for the purpose 
requested within an existing separate 
allocation. In recognition that inter- 
national machinery to combat narcotics 
traffic must be strengthened, Council 
688 (XXVI) was praised 


at the meeting of the Thirteenth Session 


resolution 
of the General Assembly.* 

Included among the types of assist- 
ance for narcotics control given are 
advisory services of experts from 
F.A.O., W.H.O. T.A.A,, 


ships and seminars. Of great impor- 


and fellow- 
tance are the expert agronomists who 
help work out crop substitution pro- 
grams. A note by the Secretary General 
on implementation of requests for tech- 
nical services and reasons why enquir- 
ies from some governments haven't 
been followed up by formal requests,?* 
notes that principal among such rea- 
sons are (a) narcotics control is a late 
comer to the technical assistance pro- 
gram, (b) gains are less immediate 
than those which might be expected 
from other well-entrenched projects, 
and (c) the available funds in the tech- 
nical assistance program are sufficient 
only for a minority of potential proj- 
ects.2* Nevertheless, it can be said 
without hesitation that the accomplish- 
ments to date are noteworthy and speak 


Further, 


able to assume such constructive 


is reason- 


pro- 


grams are lending and will continue to 


for themselves. 


lend their impetus to domestic think- 
ing.?? 


15. E.g., see Council resolutions 626E (XXII) 
and 667G (XXIV) on Iran and 667F (XXIV) on 
India and Morocco. 

16. E/3077/Add. 1—E/CN.7/342/Add. 1. 

17. E/CN.7/AC.3/7, and Corr. 1 

18. E/NL. 1958/13. 

19. For a more detailed report on the Afghan- 
istan situation, consult the report of the Com- 
mission on Narcotic Drugs, Thirteenth Session, 
E/3133—E/CN.7 354, Chapter V, Paragraphs 
90-314. 

20. E/CN.7/L.180. 

21. Report of Thirteenth Session of the Com- 
mission on Narcotic Drugs E/3133—E/CN.7 354 
Chapter V, a 313. 





22. A/C.3/L. 670. 
23. A/3084, 4, page I 10. 
24. E/T. 


25. Gita Records of the Economic and So- 
cial Council, Twenty-sixth Session, Supplement 
No. 1, E/3169, pages 14 and 15; 1042d Plenary 
Meeting, July 28, 1958. 

26. A/3954, page 10. 

27. Official Records Economic and _ Social 
Council, Twenty-sixth Session, Agenda Item 
13, Annexes E/3077 and Add. 1. 

28. Official Records of the Economic and So- 
cial Council, Twenty-sixth Session, eens 
No. 9 (E/3133), Annex 1, Paragraph 2, Section II 

29. American Bar Association and the Ameri- 
can Medical Association on Narcotic Drugs by 
Advisory Committee to the Federal Bureau of 
Narcotics (1959), 186 pages plus tables and 


charts. 60c Superintendent of Documents. 
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The World Court and 


United States Domestic Jurisdiction 


by Edmond J. Clinton 


ry 
THe POWER OF the World Court 


to intervene in matters of domestic 
concern to the United States was made 
the subject of an editorial (entitled 
“World Local 
which appeared in the Wall Street 
Journal on October 14, 1959. Thus, 


the attention of the business and pro- 


Courts and Law”) 


fessional community was focused anew 


on the so-called “Connally Reserva- 


tion”, and. I fear, rewarded with a 


distorted presentation of the situation. 

In its declaration of August 14, 1946, 
the United States accepted the com- 
pulsory jurisdiction of the Internation- 
al Court of Justice under the “optional 
clause” —Article 36(2)—of the Statute 
of the I. C. J. 


concerning: 


in all legal disputes 


a. the interpretation of a treaty; 
b. any question of international law; 
c. the existence of any fact which, if 
established. would constitute a breach 
of an international obligation; 
extent of the re- 
paration to be made for the breach of 
an international obligation. 


d. the nature or 


Our declaration of acceptance con- 
tains three reservations. Of these, it is 
the Connally Amendment which most 
dramatically demonstrates our suspic- 
ion of a more effective international 
law at the working level. The Connally 
Reservation declares that the Court’s 
jurisdiction should not apply to “dis- 


nutes with regard to matters which are 
5 
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In this article, Mr. Clinton urges repeal of the Connally Reservation, 
the proviso attached to United States’ acceptance of the jurisdiction of 
the World Court by which this country reserved for itself the right to 


determine what are matters of purely “domestic concern”, beyond the 


Court’s jurisdiction. 


essentially within the domestic juris- 
diction of the United States of America 
as determined by the United States of 
America”.! 

The American Bar Association and 
The American Society of International 
Law advocate the withdrawal of the 
Connally Reservation. 

Now comes the Wall Street Journal, 
attacking the conclusions of a commit- 
tee of the American Bar Association 
suggesting that the Connally Reserva- 
tion be repealed. 

The Wall Street Journal echoes some 
widely held misconceptions centering 
around the relationships between the 
World Court, human rights, the United 
Nations, the United States and domes- 
tic jurisdiction. 

The editorial asserts that the Associa- 
tion’s Committee “has suggested that 
the International Court of Justice will 
not ever become a really effective in- 
strument until the United States permits 
the World Court more jurisdiction 
over matters of domestic and not mere- 
ly international concern”. 

The Wall Street Journal then tries 
to support its position in a fashion 
which is surprising for this usually 
well informed, responsible and influ- 
ential publication. The net of its argu- 
ment follows: 

The Committee wants to “get rid of” 
a safeguard which provides “that the 
party to judge what is of domestic con- 
cern to the United States is the United 
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States and no one else”. 

“Hard-headed reactionary isolation- 
ists”: this is the description the inter- 
nationalists pin onto the heads of those 
who oppose the overthrow of the Con- 
nally Reservation. 

The U. S. Senate adopted the Con- 
nally Reservation “before it would ac- 
cept the World Court as part of the 
United Nations package” because the 


American Constitution guarantees to 
our people individual rights—such as 
free speech, peaceful assembly, the 
right of petition, trial by jury, the 
right to own property—which in the 
U. N. Charter, the Covenants on Hu- 
man Rights, and the laws of many na- 
tions “are either not found or are 
strictly limited”. 

Treaties are no longer limited to in- 
tergovernmental agreements dealing 
only with international matters. United 
States courts have held that treaties 
S. Constitution. 


Thus, the individual rights of our cit- 


can supersede the U. 


izens are “already in jeopardy”. 

So, claims the Wall Street Journal, 
we have only two choices: 

1. Continue to deny to the I. C. J. 
the right to interpret the Constitution 
of the United States “as it sees fit”, or 

2. Run the risk of permitting the 
“erosion” of the rights now enjoyed 
by our citizens. 

It would be much better if the rest 





1. I. C. J. YEarBook, 1955-56, page 199. Italics 
supplied. 
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ot mankind would come up to our 
siandards instead of cutting our rights 
aid freedoms down to theirs. 

“And”, the editorial concludes, “we 
have an idea the people of this Re- 
public also prefer matters that way, 
whatever the missionaries for World 
Government think is best for all of us”. 

Well now—what are the conclusions 
o! the American Bar Association Com- 
mittee which contribute to the Wall 
Street Journal's distraught condition? 

In a statement issued by the Special 
Committee on World Peace Through 
Law, Charles S. Rhyne, the Committee 
Chairman, said: 


The ... Connally Reservation which 
currently limits the usefulness of the 
International Court of Justice must be 
repealed before we can go much furth- 
er with any program for world peace 
through law. Under the Connally 
Reservation the United States sits as a 
judge of the World Court’s jurisdic- 
tion in each case filed against the 
United States and decides whether the 
case involves an international or do- 
mestic issue ... This U. S. Senate dis- 
trust has been a major factor in re- 
ducing the Court’s prestige and use- 
fulness to the point that it has had 
only eleven cases to decide in thirteen 
years. 

Lawyers from other nations say our 
talk of a world ruled by law is hol- 
low when we ourselves do not accept 
that thesis . . . Only the U. S. Senate 
can act to encourage, or block through 
inaction, progress toward the rule of 
law in the world. 

It is essential to exercise our na- 
tional sovereignty for survival to off- 
set the claim that we are giving up 
sovereignty ... 

World government is impossible in 
today’s world, but this program of ap- 
plication of the rule of law in courts 
and building new law in the world 
community is a practical and attainable 
forward step toward a peaceful world. 


In April, 1959, the American Society 
of International Law, through formal 
action, took the position that “. . . the 
United States should withdraw its res- 
ervation to the compulsory jurisdiction 


” 9° 


of the Court .. .”° 

Herbert W. Briggs, Editor-in-Chief 
of The American Journal of Interna- 
tional Law, acknowledges that “it is no 
secret that the tide of criticism has 
been against the 


rising Connally 


Amendment reservation”. 4 


The Wall Street Journal, in claiming 
that the Association’s committee wants 
to give the I. C. J. greater jurisdiction 
over domestic matters, launches its 
piece on a false premise. Not only does 
the U. N. Charter make the court “the 
principal judicial organ of the United 
Nations”; it also provides that the 


court “shall function in accordance 


with the annexed Statute . . . which 
forms an integral part of the present 
Charter”. ® So the court and its statute 
are tied to the fundamental principles 
itself. One 


deals with 


of the charter of these, 
Article 2(7), 


jurisdiction: 


domestic 


Nothing contained in the present 
Charter shall authorize the United Na- 
tions to intervene in matters which are 
essentially within the domestic juris- 
diction of any state or shall require the 


members to submit such matters to 


settlement under the present Charter... 


Furthermore, in accepting the com- 
pulsory jurisdiction of the I. C. J. a 
state agrees to “recognize as compul- 
sory ipso facto and without special 
agreement, in relation to any other 
state accepting the same obligation, the 
jurisdiction of the Court” only with 
respect to those classes of legal disputes 
specifically enumerated in Article 
36(2) of the statute. 

Dr. Briggs notes that “Judge Man- 
ley O. Hudson has observed with re- 
gard to reservations excluding disputes 
relating to matters of domestic juris- 
diction: ‘It is difficult to see what is 
accomplished by this exclusion; if a 
dispute relates to questions which fall 
within exclusively national jurisdic- 
tion, it does not fall within one of the 
classes enumerated in paragraph 2 of 
Article 36.’ 

Briggs adds: “Since Article 36(2) 
. . . excludes by clear implication dis- 
putes relating to matters which by 
international law fall within the do- 
mestic jurisdiction of a state, question 
arises as to the need for inserting do- 
mestic jurisdiction reservations in dec- 
larations accepting the Court’s com- 
pulsory jurisdiction.”* 


The 1. C. J.—not the U 


ment—should judge whether a dispute 


. S. Govern- 


involving the United States falls with- 
in the proper jurisdiction of the court. 
This (in fact) is what the Association’s 


February, 1960 - 


The Connally Reservation 


Committee recommends—not that the 
court be given more domestic jurisdic- 
tion. Clearly, these are two different 
things. 

But the Wall Street Journal is cor- 
rect in illuminating the core of the 
Connally Reservation’s purpose and 
effect: “the party to judge what is of 
domestic concern to the United States 
is the United States and no one else”. 
It is precisely this barrier that the As- 
American 


sociation’s Committee, the 


Society of International Law and 


others wish to remove. 

Only states, of course, can come be- 
fore the court. The general jurisdic- 
tion of the court comprises only those 
“cases which the parties refer to it”.* 
The parties must consent. They must, 
in the absence of acceptance of com- 
pulsory jurisdiction, “agree to refer 


the case to the court in order to 
establish its jurisdiction for that case”, 
comments Hans Kelsen. Acceptance of 
compulsory however, 
“makes a special agreement . . . un- 
necessary. Article 36, para- 


graph 2, the court has jurisdiction in 


jurisdiction, 
Under 


a particular case only when both par- 
ties to the dispute have made the 
declaration and by this declara- 
tion a state recognizes the jurisdiction 
of the court only ‘in relation to any 
other state accepting the same obliga- 
tion’... 

“No state can be forced into court 
against its will. . . The jurisdiction 
which the court has under Article 36, 
paragraph 2... is not a ‘compulsory’ 
jurisdiction in the true sense of the 
word. In order to establish true com- 
pulsory jurisdiction the statute 
would have to provide that any mem- 
ber of the judicial community, party 
to any case whatever, is obliged to 
recognize the jurisdiction of the court 





2. 45 A.B.A.J. 587-8 (June, 1959). 
3. 53 A.J.L.L. 663 (July, 1959). 


4 See his comprehensive and valuable re- 
view of this subject in The United States and 
the International Court of Justice: A Re-Ezx- 
amination, 53 A.J.I.L. 301-18 (April, 1959). 

For another timely discussion, see M. S. 
Rajan, United States Attitude Toward Domes- 
tic Jurisdiction in the United Nations, 13 In- 
TERNATIONAL ORGANIZATION 19-37 (Winter, 1959). 

5. Article 92. 

6. Briggs, page 305. Quoted from Hudson, 
op. cit. 471. Cf. J. H. W. Verzijl, Affaire relative 
a Certains Emprunts Norvégiens, 4 NEDERLANDS 


TIJDSCHRIFT VOOR INTERNATIONAAL RECHT 382 
(1957). 


7. Pages 305-6. 
8. Article 36(1). Statute of LC.J. 
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The Connally Reservation 


if the other party refers the dispute to 
the court...” 

With regard to the Connally Reser- 
vation, Professor Kelsen, referring to 
the phrase “as determined by the 
United States of 


“This interpretation of Article 36 of 


\merica’, states: 
the Statute in connection with Article 
2, paragraph 7, of the Charter (re- 
stricting U. N. 
tic affairs), implies that a party to a 


intervention in domes- 


dispute before the court. in spite of 
its declaration to recognize as “com- 
pulsory’ the jurisdiction of the court 
in all legal matters, may withdraw any 

the Court by 
. a matter which is 


such dispute from 
declaring it as. . 
essentially within its domestic juris- 
diction: which is just the contrary of 
compulsory jurisdiction”. 

Although most of the thirty-nine 
states accepting the court’s compulsory 
jurisdiction have found it unnecessary 
to exclude matters of domestic concern, 
advocates for repeal of the Connally 
Reservation are not too much bothered 
by its provision excluding United States 
domestic matters from the court’s juris- 
diction. Because the court is limited by 
the charter and by the statute, and be- 
cause the kinds of international legal 
disputes with which the court may deal 
are enumerated, this portion of the 
reservation is regarded merely as the 
re-statement of a condition of jurisdic- 
tion which already exists. The repug- 
nant part of the Connally Reservation 
is our Government’s insistence that the 
United States alone shall determine the 
question of jurisdiction. Surely. on this 
point, the question must be asked: Is 
it ever good law to permit an interested 
party to judge its own case? 

Hans J. Morgenthau. then, spots the 
real purpose of the Connally Reserva- 


tion: 


Since what is and what is not “essen- 
tially” within the domestic jurisdiction 
of the United States is thus a matter of 
political opinion and since according 
to (the) reservation ... the opinion of 
the United States will decide this issue 
without appeal. the United States will 
be able. if it so wishes. by virtue of 
(the) reservation alone to exclude from 
the jurisdiction of the Court most dis- 
putes to which it might be a _ party. 
Even if the opinion of the United 
States in this respect were clearly ar- 
bitrary and without factual foundation. 
the terms of the declaration make the 
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United States the final judge in the 
matter.!1 


Since the World Court is forestalled 
from intruding upon the domestic 
sphere, the Wall Street Journal’s asser- 
tion that the United States Constitution 
gives our citizens individual 


which in the United 


rights 
Nation Charter, 
the Covenants on Human Rights, and 
the laws of many nations “are either 
not found or are strictly limited”, is 
not directly or significantly related to 
the repeal of the Connally Reservation. 
The Wall Street Journal confuses two 
different questions here. 

But. we may ask, what about the 
accuracy and merit of the Wall Street 
Journal's assertion on this score, taken 
by itself? What is the relationship be- 
tween the constitutional rights of Amer- 
ican citizens, and the United Nations 
Charter, the Covenants on Human 
Rights, and the laws of other nations? 
To what extent can treaties control 
domestic personal rights? Just how 
limited and weak are the documents 
and laws referred to? 

The U.N. Charter (it is so) certainly 
does not contain—and was not intend- 
ed to—a definitive set of rights similar 
to those in the United States Bill of 
Rights. The United Nations is not a 
superstate, though it does possess a 
kind of “entity” and international char- 
acter. Neither is the United Nations a 
supranational organization or world 
government. It is an inter-national or- 
ganization composed of eighty-two in- 
dependent sovereign members, each of 
whom (for good or ill) is as much con- 
cerned with national sovereignty as is 
the United States. The United Nations 
is actively concerned with reaffirming 
“faith in fundamental human rights, 
in the dignity and worth of the human 
person. in the equal rights of men and 
women and of nations large and small”, 


and with promoting “social progress 


and better standards of life in larger 
freedom’’.!? 

The United Nations does not. how- 
ever, attempt to legislate directly and 
impose upon its members anything. It 
works with and through its members. 
We must look to the members for per- 
formance and results. The United Na- 
tions will be as successful as its mem- 
bers make it. 


American Bar Association Journal 








Edmond J. Clinton is President 
and General Manager of a group of 


cafeterias in Los Angeles which have 
become famous for their unorthodox 
marketing policies. In addition to a 
full schedule of business and civic 
service, he is a part-time student at 
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The United Nations Human Rights 
Commission has long been working to 
secure for “all members of the human 
family” rights which “derive from the 
inherent dignity of the human person”. 
It has produced two draft covenants 
on human rights which deal with (1) 
civil and political rights, and (2) 
economic. social and cultural rights. 

The Draft 


Rights have been before the General 


Covenants on Human 
Assembly since 1954. They are still the 
subject of controversy. debate and re- 
vision. The Covenants are proposed 
treaties based on the non-legal, non- 
binding Universal Declaration of Hu- 
man Rights which was adopted by the 
Assembly without a dissenting vote on 
1948. The 


though, are more detailed than the 


December 10, Covenants. 
Universal Declaration in spelling out 
individual human rights. 

The twenty-one rights contained in 
Civil and Political 


Rights “are similar in substance . . . to 


the Covenant on 


those in the constitutions of the United 
States and many other countries”.!* 
The Covenant on Economic, Social 
and Cultural Rights contains eleven 
“rights” articles which “follow the 
general pattern of the Universal Dec- 
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laration, but they are far more de- 
tailed”.!4 The language of these articles 
“reflects the concept that the state rec- 
ognizes everyone should have a certain 
richt, but does not declare that every- 
one has the right in fact. The phrasing 

takes account of the fact that these 
rights cannot be made immediately 
eflective by legislative and judicial ac- 
tion. ..725 

lhe Universal Declaration of Human 
Rights, the earliest of the “rights” docu- 
ments, contains thirty articles which 
cover the whole field of human rights. 
It serves only as “a common standard 
of achievement for all peoples and all 
nations...” Even so, it has enjoyed a 
noteworthy influence—including an im- 
pact on resolutions of United Nations 
organs, and on the constitutions, laws 
and judicial decisions of many coun- 
tries. “For example, many of the na- 
tions to emerge to independence since 
1948, such as Nepal, Morocco, Indo- 
nesia and Libya, have included pro- 
visions of the Declaration in their con- 
stitutions”.'® Also, it has influenced 
“the of... Costa Rica, 
Syria, El Salvador, Haiti, Jordan, the 


constitutions 


Federal Republic of Germany, and 
Puerto Rico; the instruments relating 
to Eritrea...and Somaliland; the 
peace treaty with Japan; and the legis- 
lation of several other states”.!* 

Dag Hammarskjold, whose vision is 
good, sees in the light of the ideas and 
ideals reflected in the Declaration that 
“our present time calls for self-search- 
ing and self-criticism from all of us, 
and in all nations. No one, no coun- 
try, has a monopoly on rightness, lib- 
erty and human dignity. . .”!% 

The Wall Street Journal overlooks 
the fact that the Draft Covenant on 
Civil and Political Rights does include 
“the right to freedom of expression’”,!” 
“the right of peaceful assembly”,?° and 
an extensive list of legal rights and 
safeguards which could be warmly en- 
dorsed as according closely with many 
of the finest principles and procedures 
in our own law. 

Still the Wall Street Journal sees as 
“already in jeopardy” the rights of 
our citizens because treaties can now 
supersede Article Vi of the U. S. Con- 
stitution, which declares: 


This Constitution, and the Laws of 


the United States which shall be made 
in Pursuance thereof; and all Treaties 
made, or which shall be made, under 
the Authority of the United States, shall 
be the supreme Law of the Land... 


As to the effect of treaties on national 
rights, some state court decisions in 
the United States are in conflict, and 
the United States Supreme Court has 
yet to speak more definitively about 
United Nations 


Charter provisions relating to “human 


the effect of certain 


rights and fundamental freedoms” on 
the rights of citizens under the Consti- 
tution and laws of the United States. 

The Charter of the United Nations 
is, of course, a treaty. The preamble 
and certain articles (notably 55 and 
56) set forth the obligation of member 
states to “take joint and separate action 
in cooperation with the Organization 
for the achievement of . . . higher stand- 
ards of living, full employment. and 
conditions of economic and social prog- 
ress and development; solutions of 
international economic, social, health, 
and related problems; and international 
cultural and educational cooperation; 
and ‘universal respect for, and observ- 
ance of, human rights and fundamental 
freedoms for all without distinction as 
to race, sex, language, or religion’. 

An important segment of expert 
opinion is of the view that these sec- 
tions serve to reflect the purposes and 
objectives of the organization, involv- 
ing the moral commitment of its mem- 
bers: but that they are not legally 
self-executing statements of existing 
rights cognizable in federal and state 
courts in the absence of supporting 
legislation enacted by Congress. 

Charter provisions relating to such 
items as the privileges and immunities 
oi U. N. officials would appear to be 
of the self-executing variety.7! 

A fertile time lies ahead in which 
many unresolved legal-treaty questions 
will need to be answered—questions 
which spring from a world in dramatic, 
revolutionary, inevitable change. The 
answers will come one by one, as actual 
cases are considered, decided, appealed, 
reversed, appealed again, and ultimately 
(though not necessarily permanently) 
resolved. Thus, a growing, progressing, 
ever more comprehensible body of law 
will develop to meet changing condi- 
tions. This is the way mankind has 


February, 1960 ° 


The Connally Reservation 


always developed law. And we must 
keep a measure of faith that courts ad- 
judicating issues of constitutional and 
international law are proper organs to 
determine the rules. 

Returning to the Covenants on Hu- 
man Rights, the late John Foster Dulles, 
testifying against the Bricker Resolu- 
tion before a subcommittee of the Sen- 
ate Judiciary Committee in 1953, an- 
nounced that the Covenants would not 
be signed by the United States when 
completed, nor submitted to the Senate 
for ratification. This amounted to a 
reversal of the position of the previous 
administration. “The present adminis- 
tration”, he said, “intends to encourage 
the promotion everywhere of human 
rights and individual freedoms, but to 
favor methods of persuasion, education, 
and example rather than formal under- 
takings. . .”** A few days later, Mrs. 
Oswald B. Lord, U. S. representative, 
told the U. N. Human Rights Commis- 
sion that “it seemed wise to press for 
the achievement of the standards of 
the Declaration through ways other 
than the proposed Covenants, that there 
was ‘a grave question’ whether comple- 
tion and ratification of the Covenants 
was the ‘most desirable method’ of ad- 


20% 


vancing human rights. . .”** This came 
as “a bombshell”, according to the 
chairman of the commission. 

The Covenants contain two features 
which might well have ameliorated the 
“grave question” concerning their use. 


(Continued on page 213) 
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Throvcn THE COURTROOM 
WINDOW. By Judge Charles S. Des- 
mond, St. Paul, Minnesota: West Pub- 
lishing Company. 1959. $5.00. Pages 
256. 

In this volume, the author, a succes- 
sor to the seat of Cardozo on the high- 
est court of New York, describes some 
of the unusual cases recorded in the 
reports of that important tribunal. Such 
a survey could not help proving to be 
extremely interesting to his readers, 
for, as he aptly remarks, lawsuits are 
stranger than fiction. Judge Desmond 
disclaims for his book any “profundity. 
But 


this modest estimate is not justified by 


legal learning or felicity of style”. 
the facts. No errors of law are notice- 
able in his discussion of an extensive 
gamut of cases involving various legal 
principles: and his presentation of the 
cases is always clear, concise and color- 
ful. 

Major emphasis is appropriately 
given to an analysis of murder cases. 
One of these, People v. Gillette, 191 
N. Y. 107 


Theodore Dreiser’s novel An American 


(1908). was the basis of 


Tragedy. (For a similar case in Penn- 
sylvania, see Commonwealth vy. Ed- 
(1935)). But other 
out-of-the-ordinary situations are also 


wards, 318 Pa. | 


portrayed, such as assault by auto- 
mobile, insanity resulting from a trans- 
fusion of the wrong type of blood, 
death by fright of a farmer forced by 
an escaped convict to give him a lift in 
a truck, neurosis resulting from being 
scratched by a cat at a cigar store 
counter, rape on a roof traced by a 
foreign coin left there by the assailant, 
and many kinds of unusual cases. 
Judge Desmond’s volume is some- 
what similar in nature to Francis L. 
Wellman’s Gentlemen of the Jury and 
Simon N. Gazan’s Trial Tactics and 
Experiences. This reviewer found the 
book so gripping that he could not lay 
it down until completed, in the early 
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morning hours, after a wearisome day 
spent charging a grand jury and hear- 
ing argument in a long list of cases. 
Other readers will probably experience 
the same fascination. 

Epwarkp DUMBAULD 


Uniontown, Pennsylvania 


So YOU WANT TO BE A LAWYER. 
By William B. Nourse with Alan E. 
Vourse, M.D. New York: Harper & 
Brothers. 1959. $2.75. Pages 184 in- 
cluding Index. 

This little volume seems to me by 
all odds the best book for the college 
or high school vocational guidance 
counsellor to keep at his elbow and to 
lend to any young person contemplat- 
ing the profession of law as his or her 
life work. 

It stresses the stern discipline of the 
law: it promises no pot of gold at the 
end of the rainbow; it does speak 
warmly and even enthusiastically of 
the happiness and satisfaction which 
the lawyer finds in his work. 

The dedication is arresting: 


To the memory of Rebecca Nurse 
... Whom lawyers would have saved 
(Executed as a witch in Salem, Mass., 
July 19, 1692) 


The 


generation grandchildren! 


authors are Rebecca’s tenth- 

Although I have been trying to read 
everything worthwhile about the pro- 
fession during my years of practice 
and especially during the last ten years 
I found this invaluable book by chance 
and in a roundabout way. 

The October 17, 1959, issue of The 
Saturday Evening Post contained an 
article by Dr. Alan E. Nourse entitled 
“The Changing Role of the Family 
Doctor”. 
for group practice and the specializa- 


He believes in the necessity 


tion which it makes possible but asks 
if group practice must destroy the won- 
derful virtues of the family doctor— 
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the friend, counsellor, and general 
diagnostician. Because these are vital 
questions for the Survey of the Legal 
Profession I wrote him and in his reply 
he told me of the book written by his 
brother, a practicing lawyer in Spokane, 
So I bought the book, read it with 
enthusiasm, and asked Dr. Nourse if 
he and his brother were related to 
Rebecca. 

As this review is written primarily 
for lawyers who are keenly interested 
in legal education I can best give the 
savor of the book by direct quotation 
with a minimum of comment by my- 
self. Naturally the emphasis of the 
book is on prelegal education and that 
is what makes it so valuable to us as 
well as to prospective lawyers. 


Probably no other profession in the 
world is so poorly understood as law, 
yet no profession plays a more impor- 
tant role in our society... {page 12}. 
We can agree that without law we 
would certainly not have any lawyers. 
But it is equally true, in our modern 
civilization, that without lawyers we 
would not for long have any law! 
[page 27]... 

The relative costs of college and law 
school vary a great deal... In general 
terms, however, you can expect to 
spend between fifteen hundred and two 
thousand dollars per year if you attend 
a private college away from home, add- 
ing up to a total investment of approxi- 
mately ten thousand dollars for the 
cost of your legal education... [ page 
56]. 

Unfortunately . . . the would-be lawyer 
actually faces his greatest struggle 
after his formal legal education is 
finished... He very soon discovers that 
there is a tremendous gap between law 
as it is taught—in theory—...and as 
it is practiced—in fact... {page 57}. 

There is no other calling in the world 
which taxes an individual’s moral re- 
sponsibility and honesty more than the 
profession of law | page 61]. 

It may seem paradoxical that very 
few schools of law prescribe any spe- 
cific courses at all for prospective law- 
years as “required” material in pre- 
law. This is quite a different picture 
from premedicine | page 68]. 


The author quotes the objectives of 
prelegal education as summed up by 
the 
Schools and published in the October, 
1953, issue of the AMERICAN Bar Asso- 
CIATION JOURNAL. The author says all 
courses are relevant because the law is 
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all embracing and the more the student 
learns the better lawyer he will be 
(p ‘ 
the quality of your prelegal education 


ves 70-72). “And in the long run 


if far greater importance than its 
rent” (page 73). 


There is one non-theory course, how- 

ver, that I would strongly recom- 
mend... Make a place for a typing 
course in your pre-law curriculum! 

page 79]. 

But the pre-law student often misses 
this helpful feeling about his pre-law 
courses. He just can’t see how his 
studies are getting him any closer to 
his goal, the study of law [ page 81]. 

There are sound reasons for our 
state colleges and universities to give 
certain students with questionable scho- 
lastic records a chance to study law. 
Part of the reason lies in the highly 
democratic traditions of our public 
colleges... But more important is the 
recognition among legal educators that 
there are many different personal quali- 
ties which may be useful in the legal 
profession, and that these qualities may 
not necessarily be demonstrated in 
college grade averages | page 91]. 

The universal standard of recogni- 
tion among law schools in the United 
States is the approval of the American 
Bar Association | page 93]. 

What About Night Law Schools? ... 
Night law schools are popular. In 
many ways they are necessary... To- 
day the approved night law schools 
are anything but makeshift... But the 
unapproved night schools each fall 
short in one or more of the standards 
set up by the American Bar Association 
| pages 94, 95]. 

Starting classes in law school is like 
walking into a different world... You 
will be leaving the more or less easy- 
going ways of college behind you, and 
quite abruptly plunging into a com- 
pletely new atmosphere [page 99}. 

There is probably no solution to this 
initial feeling of confusion, but it may 
help to know that if you survive the 
rigors of your first year of law school 
you have passed one of the major ob- 
stacles in your legal education [page 
113}. 

For the first time in your school 
experience you will feel a really strong 
bond of fellowship with your class- 
mates... Your school will very prob- 
ably be a member of the American 
Law Student Association | page 114]. 

[On graduating from law school] 
you will realize now that you are 
entering a profession that will demand 
conscientious work, scrupulous honesty, 
and dedicated service | page 132]. You 
still face a major barrier ...; you must 
pass bar examinations [ page 133]. 

The bar examinations actually do 


just one thing: they weed out incom- 
petents. The chief reason that so many 
students fail them is simply that rec- 
ognized law schools are still turning 
out students who are incompetent to 
practice law | page 136]. The prospec- 
tive lawyers who pass bar examinations 
are the ones who can express what 
they know, however much or little that 
may be | page 145]. 

| As to starting in practice] you will 
not “feel like a lawyer” in the early 
months of practice in the way that a 
new physician “feels like a doctor”. 
There is nothing in law which really 
compares with the new doctor’s intern- 
ship, perhaps for the simple reason 
that there is nothing in law which 
quite compares with a hospital [ page 
149]. 

Probably the most successful type 
of association for a beginning lawyer 
is to join an already established law 
firm or office. Here you would share 
in the work performed for established 
clients of the office. under the close 
supervision of an experienced attorney. 
Certainly the process of learning by 
experience is more rapid under these 
circumstances than in solo practice 
[| page 154]. 


As to the climactic and summit ses- 
sion in the courtroom of the Supreme 
Court of the jurisdiction the author 
states (pages 146, 147), “You will re- 
member the ceremony as long as you 
practice law.” He then recites the Oath 
of Admission in the form adopted by 
the American Bar Association and 
which, with minor changes, has had 
universal acceptance, and concludes: 

“Your own oath of attorney may 
differ somewhat in the words, but the 
intent and high ethical calling of the 
profession is the same in any of these 
United States.” 

REGINALD HEBER SMITH 


Boston, Massachusetts 


E HRLICH’S BLACKSTONE. Edited 
and abridged by J. W. Ehrlich. San 
Carlos, California: Nourse Publishing 
Company. 1959. $15.00. Pages 987. 

It is a wonder that no one thought 
of this before; or perhaps it was 
thought of, but no one had the patience 
or took the time to do it. For here is 
Blackstone in modern English, shorn 
of the pedantic footnotes which have 
long since lost their significance, lifted 
out of the morass of black letter print- 
ing and grammatical involutions, 
abridged to manageable proportions by 
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the elimination of digressions which no 
longer lead anywhere if they ever did, 
with the Latin tags and quotations 
translated for the convenience of our 
monolingual generation, and the whole 
paragraphed, headnoted, indexed and 
cross-indexed so that its magnificient 
and unchanging philosophy of the law 
can be readily related to our modern 
problem of preserving the traditions 
which it did so much to initiate and 
establish. Who could ask for anything 
more? Or at least who, among those 
who seek the occasion to take their 
Blackstone off the shelf and value it 
for something more than the fine bind- 
ing and quaint typography, could ask 
for a better opportunity to do so? I 
for one am grateful to Mr. Ehrlich for 
making me do something I should 
have done long ago, and making me 
enjoy doing it. 

For when it is released from its en- 
crusting obscurities, the brilliance of 
Blackstone’s thought and language re- 
mains undimmed by the two centuries 
which have passed since he assumed 
the chair as Oxford’s first teacher of 
law. True, he lacked the qualities of 
the successful advocate; but his genius 
for insight and analysis afforded him 
an opportunity which no advocate, 
concerned with the merits of a single 
case could rival to synthesize the prin- 
ciples of the English common law. Mr. 
Ehrlich has seen fit to omit (and prop- 
erly so, for today it would be whipping 
a dead horse) Blackstone’s lengthy 
defense of the teaching of law in uni- 
versities. But there is one paragraph, 
dealing with the situation of those who 
because of their concentration upon 
practice at the expense of principle, 
fail to see the legal forest for the trees, 
that seems so pertinent to why we need 
Blackstone (or his equivalent) today 
that it is worth quoting: 


Making therefore due allowance for 
one or two shining exceptions, experi- 
ence may teach us to foretell that a 
lawyer thus educated to the bar, in 
subservience to attorneys and solicitors, 
will find he has begun at the wrong 
end. If practice be the whole he is 
taught, practice must also be the whole 
he will ever know: if he be uninstructed 
in the elements and first principles 
upon which the rule of practice is 
founded, the least variation from estab- 
lished precedents will totally distract 
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and bewilder him: ita lex scripta est 
[“the law has been so written”, Mr. 
Ehrlich would translate] is the utmost 
his knowledge will arrive at; he must 
never aspire to form, and seldom ex- 
pect to comprehend, any arguments 
drawn a priori | would even Mr. Ehr- 
lich feel the need to translate? |, from 
the spirit of the laws and the natural 
foundations of justice. 


You will not find this paragraph in 
Mr. Ehrlich’s book: but its spirit per- 
vades and motivates what he has done. 
That a book which in abridged form 
occupies nearly a thousand pages 
needed abridgment is self-evident; that 
a book the most recent parts of which 
lack only a decade of two centuries in 
age needed editing is equally apparent; 
but that what remains after abridg- 
ment and editing is still the most bril- 
liant treatise ever propounded on hu- 
man rights and their protection through 
law is little short of a miracle. We owe 
a renewed debt of homage to Black- 
stone, and of thanks to Mr. Ehrlich 
for making his great work so readily 
available to us. 

WALTER P. ARMSTRONG, JR. 


Memphis, Tennessee 


Au IN ONE LIFETIME. By James 
F. Byrnes. New York: Harper and 
Brothers. 1958. $5.00. Pages 432, in- 
cluding index. 

This is something more than an auto- 
biography. It is the faithful and enter- 
taining, yet strikingly modest record of 
a one-time skilled court reporter, wit- 
ness to words and deeds of great men 
who made vital pages in American 
history. The style is simple and graphic. 
The book is well arranged and indexed. 
It will be ready reference beyond the 
days when its accomplished author will 
be praised and assailed politically. 

This reviewer recalls no other man 
in American history since the days of 
Jefferson who has filled offices of equal 
dignity and responsibility in the legis- 
lative, executive and judicial branches 
of the Federal Government. The record 
of Judge Byrnes is fantastic—Congress- 
man, Senator, Justice of the Supreme 
Court. Director of Economic Stabiliza- 
tion, Secretary of State and Governor 
of South Carolina. His views were en- 
tertained by Woodrow Wilson, Frank- 


lin D. Roosevelt, Harry Truman, even 
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President Eisenhower. It may well be 
that but for his Catholic 
baptism if not his Southern nativity, 


deduced 


he would have been Vice President, 
and, by President Roosevelt’s death in 
office, he would have been President. 
If Justice Byrnes had remained on the 
Supreme Court of the United States 
until the School Segregation Cases 
were considered, it is fair to assume he 
would have cast a dissenting vote, 
modified or even changed the court- 
made policy on segregation, 

It was Senator Byrnes’ introduction 
and sponsorship of an amendatory act 
of Congress in the Senate and the work 
before the Conference Committee that 
paved the way for General Marshall to 
approve General Eisenhower’s promo- 
tion over 366 senior officers. 

Lawyers who want to read the un- 
biased report of men and events who 
shaped the course of this country for 
the past fifty years should read this 
book. 

Hersert U. FEIBELMAN 
Miami, Florida 


Cn LIBERTY IN SOUTH AF- 
RICA. By Edgar H. Brookes and J. B. 
Macaulay. New York: Oxford Univer- 
sity Press. 1959. $3.00. Pages iii, 175. 

“This is not a polemical book,” ac- 
cording to the authors in its Preface. 
“We leave the facts to speak for them- 
selves.” They are eloquent: and they 
show what happens to a land when 
the things which we have sometimes 
feared have become realities. 

Here are only a few examples. Search 
without warrant is widely authorized 
in South Africa. See Section 44(2) of 
Act of 1955. 
Racial discrimination is not merely 
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allowed; it is enforced, with an almost 
unbelievable ingenuity. Persons may 
be banished from their homes, or con- 
fined to small areas, or forbidden to 
attend meetings. by the unreviewable 
action of a government minister. The 
only recourse that the banished or re- 
strained person has is that the minister 
must, on request, state his reasons, 
“and so much of the information which 
induced the Minister te issue the no- 
tice as can, in his opinion, be dis- 
closed without detriment to public 


policy.” Section 10(1)(b) of the Sup- 
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pression of Communism Act, 1950, as 
amended by Act. No. 15 of 1954, §7, 

Interdicts, or injunctions, are for. 
bidden in many cases, thus effectively 
denying what we would call the writ of 
habeas corpus. It is illegal to leave the 
country without a passport; yet “An 
applicant for a passport has no redress 
if refused... Recourse to the courts is 
not open since a refusal rests in the 
complete discretion of the Minister.” 
As the authors say (page 70), “This 
legislation contains a terrible potential 
as a weapon against political opponents. 
Small wonder that the voice of many 
South Africans is stilled in criticism of 
their government.” 

There is more and more. “Any per- 
son who...uses any language or does 
any act or thing calculated to cause 
any person or persons in general, to 
commit an offence by way of protest 
against a law, or in support of any 
campaign for the repeal or modifica- 
tion of any law” is liable on conviction 
to fine, imprisonment, or whipping. or, 
indeed, to any two of these three. 
Section 2(b) of the Criminal Law 
Amendment Act, 1953. “Small wonder 
that the enactment of this law has 
caused the press and individuals to be 
extremely guarded in their protests” 
(page 78). The Minister of Labor is 
empowered to prescribe “the reserva- 
tion...of work or any specified class 
of work... for persons of a specified 
race or for persons belonging to a 
specified class of such persons.” Sec- 
tion 77 of the Industrial Conciliation 
Act, 1956. This principle has been 
widely applied and is “held in terrorem 
over thousands of non-European work- 
ers” (page 98). 

There are chapters on “Religious 
Freedom”, “Social Freedom”, and “The 
Franchise”. All tell the same sad story. 


Since the book was published the gov- 


g 
ernment has enacted new laws barring 
non-Europeans from the few established 
universities which had admitted them, 
and removing the last vestiges of fran- 
chise which had been allowed to non- 
Europeans. As the authors say in their 
conclusion (page 167), “Even to those 
used to these conditions, the effect of 
marshalling them in order is devastat- 
ing: the heart seeks almost desperately 
for some ray of hope, some dawn of 
freedom.” 
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South Africa has no constitutional 
Bill of Rights. “Not only because they 
believe in apartheid, but also because 
they do not very much believe in free- 
dom, many South Africans are glorify- 
ing ‘strong’ government, or at least 
accepting without demur the cult of 
the political Messianism of Ministers” 
(page 168). The lesson for Americans 
is how important it is to have funda- 
nental rights placed beyond legislative 
power—how important it is that we 
very much believe in freedom. Another 
thought keeps recurring as one reads 
this book: what a wonderful world this 
would be if we all, everywhere, really 
believed in due process of law and the 
equal protection of the laws. 

ERWIN N. GRISWOLD 


Cambridge, Massachusetts 


Venens FOR THE DOCTOR, THE 
CASE OF BENJAMIN RUSH. By 
Winthrop and Frances Neilson. New 
York: Hastings House, 
1958. $4.50. Pages 236. 

The authors have combined an in- 


Publishers. 


teresting discussion of early American 
history and political developments with 
the background and trial of a famous 
case, namely, an action brought by Dr. 
Benjamin Rush, of Philadelphia, world 
famous physician and signer of the 
Declaration of Independence, against 
William Cobbett, a newspaperman who 
styled himself “Peter Porcupine”. 
Libel was the basis of the cause of 
action. The trial opened on Friday 
morning, December 13, 1799, in the 
State House in Philadelphia, before 
twelve jurymen and three Judges of 
the Supreme Court of Pennsylvania. 

It is reported that an epidemic of 
yellow fever broke out in August, 1793, 
when Philadelphia lay in the grip of a 
heat wave. It is indicated that some 
four thousand individuals died in that 
city during the epidemic and _ thou- 
sands of other inhabitants fled the city. 
Dr. Rush, a practicing physician, stayed 
behind and attended the stricken. It 
appears that the old medical remedies 
had proved valueless in arresting the 
effects of the The 


Doctor had worn himself out looking 


dreaded disease. 


after the sick when he came upon what 


he considered a cure, by copious bleed- 


ing and purging, which he adopted and 


claimed to have cured 80 per cent of 
his patients as a result. However, while 
Rush thought he was saving lives, 
Cobbettt claimed he was “butchering” 
helpless victims and published a series 
of articles in Porcupine’s Gazette, at- 
tacking in very strong terms, not only 
the new cure but also Dr. Rush himself. 

It appears that Cobbett’s motives 
were not strictly humanitarian, but 
were primarily political as he was then 
a strong supporter of King George III 
and the Federalist Party and, it is 
succeeded in 
Dr. Rush, 


although conservative himself, was a 


indicated, they almost 


turning us British again. 


rebel in medicine, a democrat, and a 
lifelong friend of Thomas Jefferson. 
Rush insisted on bringing the suit, al- 
though advised against it partly for 
political reasons. Arguments at the 
trial were primarily levelled at the 
question whether or not Cobbett’s at- 
tacks on Dr. Rush were privileged un- 
der “the freedom of the press” as pro- 
vided in the Constitution of the United 
States. 

The authors point out that by curi- 
ous coincidence, the decade ending 
was almost exactly bracketed by the 
deaths of Benjamin Franklin on April 
17, 1790, and of George Washington 
on December 14, 1799. This ten-year 
period, during which Philadelphia was 
the capital of the nation, was a crucible 
period in the life of the new United 
States. It was a shakedown period. The 
two-party political system had emerged, 
the Federalists under the leadership of 
Alexander Hamilton, who desired that 
strong central powers be vested in the 
and the 


Federal Government, group 


who became known as “Democratic- 
Republicans” under the leadership of 
Thomas Jefferson. This latter group 
wanted less power vested in the Federal 
Government and more reserved to the 
people at the local level. These were 
years of the French Revolution, foreign 
intrigues, and the Alien and Sedition 
Laws. It was a decade of bitter per- 
sonal controversies, leading off with 
Hamilton and Jefferson, when political 
differences grew into feuds and made 
enemies of neighbors. During this 
period in the Quaker City of brotherly 
love there were slanders, libels, half- 
truths flaunted in the newspapers and 
violent verbal campaigns. 
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The authors state: “Out of the mael- 
strom sprung one of the strangest trials 
ever to come before an American court. 
One of its lawyers called it the most 
important case ever presented to a jury. 
The 


quarrel between a Philadelphia physi- 


causes were national. But the 
cian and the newspaperman who styled 
himself Peter Porcupine had turned 
for both men into an all-out battle for 
personal survival.” 

The medical theories of Dr. Rush 
became involved in politics when Alex- 
ander Hamilton, then Secretary of 
Treasury, wrote a letter to the College 
of Physicians which was printed in 
every newspaper in the City of Phila- 
delphia. In this letter Hamilton was 
strongly critical of the methods used 
by Dr. Rush in treating his patients. 
Hamilton, who had been ill. described 
his illness, how he had been cared for 
and recovered under the treatment of 
Dr. Stevens who used bark, wine and 
spirits, instead of the methods by Dr. 
Rush. This was a devastating repudi- 
ation of Dr. Rush made by a major 
officer of the United States Government 
and leader of the Federalist Party. 
Rush charged that through the publica- 
tion of the letter the public was con- 
fused on his new and efficient methods 
of treating yellow fever and he stated, 
“Colonel Hamilton’s letter has cost our 
City several hundred inhabitants.” 

By the time of the yellow fever 
epidemic in 1793, the Hamilton-Jeffer- 
son quarrel had grown into an in- 
soluble stalemate. Hamilton, as Secre- 
tary of the Treasury, offered fiscal 
policies for the Government which 
Jefferson opposed. Jefferson, who was 
Secretary of State at the time, was in 
favor of the French Revolution which 
Hamilton strongly opposed. It appears 
that the two men were so divided in 
their positions that Washington himself 
could not reconcile their differences 
and their hatreds. 

Cobbett, through his newspaper, 
Porcupine’s Gazette, became a strong 
supporter of Alexander Hamilton’s 
policies as the leader of the Federalists. 
John Adams, a Federalist, was elected 
as the second President of the United 
States in 1796 with a majority of three 
votes over Thomas Jefferson. In those 
days the runner-up for President be- 
came Vice President. 
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In the opening statement at the trial, 
Rush, 


things, stated: “This day we are to 


counsel for Dr. among other 


know whether character is deemed a 
valuable and sacred possession among 
us, in which we have a perfect and in- 
violable right, or whether it is to be 
the sport and plaything of malicious 
ridicule and vulgar wit, the undefended 
victim of assassinating malevolence. 
When an 


enough to assault the sacred fortress of 


offender is found hardy 
reputation and strive to prostrate it in 
the dust, hardy enough to brave the 
vengeance denounced against him by 
God and man, he should be struck with 
dreadful and speedy justice. and stand 
a blighted picture of ruin and infamy. 
Such an offender, we assert, is William 
Cobbett, and if such an offender we 
show him to be. we trust that such a 
punishment awaits him!” 

Counsel for the defense, in the open- 
ing statement, defined the issue in the 
case from the defense standpoint. The 
defense took the position that the ques- 
tion was not whether the plaintiff was 
a physician of eminence, a peaceable 
citizen, a good father or a tender hus- 
band, but rather whether the publica- 
tions cited in the declaration and read 
to the court, the defendant was moti- 
vated by a design to injure Dr. Rush 
in his personal character and as a 
physician, or to run down and laugh 
out of countenance a practice which 
he considered mischievous. The counsel 
continued, “The verdict must be based 
on one of these alternatives. . .” 

Although the news did not reach 
Philadelphia for several days, it is 
interesting to note that on Saturday 
morning. which was the second day 
of the trial, General George Washing- 
ton lay seriously ill at Mount Vernon 
with a septic sore throat. Three doctors 
were in consultation on his case and 
a decision, by the majority vote of the 
doctors, was to continue bleeding the 
General. In all, he was bled four times 
during that day. By ten o’clock that 
night General Washington lay dead, to 
the intense grief of the entire nation. 
Inevitably, and forever afterwards, the 
name of Dr. Benjamin Rush was to be 
connected with the blame, in that he 
was the leading advocate of bleeding 
as treatment. 

At the conclusion of the trial the 
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Chief Justice instructed the jury that 
in English libel cases the only task of 
the jury was to judge of the fact of 
publication and its truth, whereas the 
Court, as judges of the law, decided 
whether the paper amounted to libel or 
not. The Judge explained: “...a libel 
as defined by the law was the malicious 
defamation, expressed either in print- 
ing, writing, or by signs or pictures 
tending to blacken either the memory 
of one who was dead or the reputation 
of one who was alive, or to expose him 
to public hatred, contempt, or ridicule. 
In a civil suit the damages were to be 
assessed by the jury.” The Judge also 
instructed the jury: “The counts laid 
in the declaration are fully proved by 
the publications, which are certainly 
libelous.” The Judge also pointed out 
that the liberty of the press is a valu- 
able right in every free country, and 
should never be unduly restrained, but 
when it is perverted to the purposes of 
private slander it becomes a very de- 
of un- 
principled men. He stated that the ut- 
most purity and integrity of heart is 


structive force in the hands 


no shield against the shafts and arrows 
of malice, conveyed to the world by 
printed publications. He pointed out 
that every person availing himself of 
the liberty of the press should be re- 
sponsible for the abuse of that liberty, 
thus securing to our citizens the invalu- 
able right of reputation against every 
malicious invader of it. The crowd in 
the courtroom hearing the Judge’s in- 
structions, was suddenly filled with a 
consciousness that this trial was in- 
deed a test of American principles, far 
exceeding in meaning the personal con- 
flict of two men. 

After two hours of deliberation the 
jury returned to the courtroom in the 
presence of the Judges and spectators 
who filled the room to capacity. The 
verdict of the jury was in favor of 
Dr. Benjamin Rush, in the sum of five 
thousand dollars. 

Dr. Rush was the city’s hero. It 
appeared that liberty in America was 
to have a more universal meaning for 
all its citizens than they had dreamed. 

William Cobbett later returned to 
England where he continued his politi- 
cal activities. including, in some in- 
stances, attacks upon the British Gov- 
ernment through his own publications. 
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He died in 1835 at the age of 72, a 
In Philadel. 


phia his name disappeared from peo- 


member of Parliament. 


ple’s memories. The judgment obtained 
in the lawsuit by Dr. Rush had been 
paid. In the course of a few monthis 
the persecutions against Dr. Rush were 
neglected and forgotten: “Scandal dies 
sooner of itself than we could kill it.” 

After the year 1800, Dr. Rush be- 
came recognized as a leading physician 
in America. He was a great teacher 
and, from his post at the University of 
Pennsylvania, passed on his system to 
eager pupils. He was responsible for 
the medical education of more than 
three thousand physicians. They car- 
ried the practice of his theories to 
every part of the United States. He 
was the first American physician to cast 
out old theories and to adopt new ones, 
Also he can be classed as the first true 
1812 Dr. 
Rush published his book on Medical 
Inquiries and Observations upon the 
Diseases of the Mind. This book appar- 
ently remained a standard authority 
for about seventy years. 


American psychiatrist. In 


John Adams and Thomas Jefferson, 
who had quarreled long before over 
differences of political opinion. were 
reconciled by Dr. Rush by letter writ- 
ing among the three men. Dr. Rush 
April 19, 1813. Eulogies 


flowed in from across the land and 


died on 


from across the seas. Among the trib- 
utes were those from two former presi- 
dents of the United States, John Adams 
and Thomas Jefferson. 

wrote to John 
Adams: “Another of our friends of ’76 


Thomas Jefferson 
is gone, my dear sir, and another of 
the co-signers of the Independence of 
our country. And a better man than 
Rush 


benevolent. 


could not have left us, more 


more learned, no finer 
genius, or more honest.” 

John Adams said of his friend: “As 
a man of science, letters, taste, sense, 
philosophy, patriotism, religion, moral- 
ity, merit, usefulness, taken altogether, 
Rush has not left his equal in America; 
nor that I know of in the world.” 

An interesting, informative book, 
written in a descriptive manner, which 
is well worth reading. 

RayMonpb Cowarpb 
Colonel, JAGC, U.S. Army 


Fort Rucker, Alabama 
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( AOMPARATIVE LAW. Second Edi- 
tion. By Rudolf B. Schlesinger. Brook- 
lyn: The Foundation Press. 1959. 
$/1.00. xviv, 635. 

[he international realignment which 
took place after World War II may be 
the reason for the remarkable increase 
of comparative law interest in this 
country, and the corresponding fact 
that quite a few publications related to 
that special field of legal research and 
education were brought out here in a 
relatively short period of time. In 
1950, Professor Schlesinger, an emi- 
nent civil law expert, gave birth to the 
first edition of that pioneer book, the 
second and greatly revised edition of 
which is the subject of this review. A 
series of most interesting lectures, de- 
livered by a British 
scholar, Professor F. H. Lawson, at the 


distinguished 


University of Michigan law school, was 
in 1955 published under the significant 
title, A Common Lawyer Looks at the 
Civil Law. There followed, in 1956, a 
noteworthy symposium, brought out by 
the New York University’s Institute of 
Comparative Law under the heading, 
“The Code Napoleon and the Common 
Law World”. A book similar in pur- 
pose and arrangement to that of Pro- 
fessor Schlesinger, though in some 
respects different from it, is Professor 
Von Mehren’s profound work, The 
Civil Law System, Cases and Materials 
for the Comparative Study of Law, 
which appeared in 1957. The year 1958 
saw the publication of a relatively 
modest, but interesting contribution to 
the same branch of legal studies, a book 
entitled The French Legal System, An 
Introduction to Civil Law Systems, 
jointly authored by René David, a 
French scholar, and Henry P. de Vries, 
a member of the law school faculty of 
Columbia University. It would seem, 
however, that the latest arrival in this 
array, the second edition of Professor 
Schlesinger’s book, while not depriving 
the others of their values and continu- 
ing usefulness, is not only most up-to- 
date with regard to the material in- 
cluded, but also top-ranking as a guide, 
in book form, to the understanding of 
the comparative method and of foreign 
laws by an American with only Amer- 


ican legal background. 


While we do not intend to particu- 


larize the rich harvest that may be 
gathered from the material and the 
penetrating thoughts offered by Profes- 
sor Schlesinger, certain general obser- 
vations must be made about the con- 
tents of his book. It does not attempt 
to present, even in bird’s-eye view, a 
“complete picture of the civil law sys- 
tem, or of any foreign law. It is, how- 
ever, exhaustive in discussing compara- 
tive law methods and tools and offers 
a good selection of illustrative foreign 
law materials, being in this respect in 
the nature of an anthology. Equally 
interesting, but different, selections are 
contained in Professor Von Mehren’s 
similar book that has been mentioned 
before. It is therefore suggested that 
both could, with great profit, be used 
as if they were companion volumes. 
Whereas the first 


Schlesinger book relied heavily on 


edition of the 
textual material from other sources, 
the center of gravity of the second 
edition lies in his excellent own state- 
The 


also valuable discussions by other au- 


ments. book contains, however, 
thors, in addition to interesting legis- 
lative and case material. And it gains 
greatly in usefulness for practical pur- 
poses by its well-composed bibliograph- 
ical index which lists the various items, 
books and articles, by grouping them 
into topical categories. 

Of course, this book, despite its high 
qualities, is not perfect. It has certain 
shortcomings—or so the reviewer be- 
lieves. For instance, it does not present 
a comprehensive outline of the funda- 
mental differences between common 
law and civil law approach. Such an 
over-all survey, even if limited to ele- 
mentary matters, but including both 
private and criminal law, is a must in 
a book of this kind. Only in so far as 
civil procedure is involved, is such a 
comprehensive orientation given by 
Professor Schlesinger in the form of 
his well-written “Fictional Dialogue 
concerning a Not-Too-Fictional Case”.! 
The book does not attempt to clarify 
the relation between Roman law and 
the so-called civil law system, although 
the erroneous assumption that the two 
are identical has found wide distribu- 
tion. And while it deals extensively 
with matters that could well have been 
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omitted, such as proof of foreign law 
in American courts and administrative 
law in Continental European coun- 
tries,* it only incidentally and most 
sparingly touches on comparative crim- 
inal law. Although Professor Schlesin- 
ger is not isolated in this neglect, but 
has good company, it is regrettable 
that the most interesting vistas which 
arise from a comparative treatment of 
criminal law have been almost com- 
pletely passed by him. 

Not as an exhaustive list, but merely 
as examples of criminal law matters 
that are well apt for comparative treat- 
ment, the following may be mentioned: 
the relation between the civil law doc- 
trine of res judicata and the common 
law theory of double jeopardy; the 
difference between civil law and com- 
mon law jurisdictions, with regard to 
the employment, in criminal cases, of 
laymen, jurors or otherwise, as mem- 
bers of the fact-finding body; the para- 
mount role which the presiding judge 
in a criminal trial in a civil law juris- 
diction plays in the presentation of the 
evidence, at variance with the mainly 
umpire’s role of the American judge; 
the abhorrence, in civil law countries, 
of anything in practical effect amount- 
ing to the granting of immunity to an 
accomplice in order that he may be 
used as “state witness” against his as- 
sociates in crime, as compared with the 
quite different practice in this country; 
the legislative elimination, in civil law 
jurisdictions, but frequent indulgence 
in this country, of surprise tactics on 
the part of the prosecution; the merely 
legislative recognition, in civil law 
countries, of the privilege against self- 
incrimination, at variance with its con- 
stitutional guarantee in this country; 


finally, the unsworn statement made by 





1. Not quite correct, in this dialogue, is the 
statement (page 229) that “in civil law coun- 
tries, the first appeal is on the law and facts.” 
This is an unwarranted generalization, since it 
is not true, for instance, with regard to the 
Austrian Code of Civil Procedure, drafted by 
Franz Klein, a recognized leader in the field 
of legislative reform of procedural law. In 
Austria, as in this country, the appellate court 
is ordinarily bound by the trial court's findings 
of fact; it may not reweigh the evidence, but 
can disapprove the trial court’s judgment 
only because of legal errors, nullities or essen- 
tial defects in the proceedings, or inconsist- 
ency between findings and record (Akten- 
widrigkeit). 


2. A subject that is sufficiently treated in 
American law school courses on civil proce- 
dure. 


3. A matter which is given abundant con- 
sideration in political science departments. 
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a defendant in a trial in a civil law 
jurisdiction, and his freedom from 
criminal prosecution for any falsehood 
thus stated by him, as compared with 
the embarrassing situation in which 
the accused is placed in this country by 


Committee on 





the two horns of a dilemma, either not 
to testify at all or to testify under oath. 

These critical remarks are, of course, 
not meant to detract from the previ- 
ously submitted laudatory appraisal of 
the book. They are intended as con- 


Law Lists 


* 





structive suggestions which may be 
considered in a future further revision 
of this outstanding contribution to the 
comparative law literature. 

MAXIMILIAN KOESSLER 
San Francisco, California 


Issues Certificates of Compliance 


The publishers of the following Law 
Lists and Legal Directories have re- 
ceived Certificates of Compliance from 
the Standing Committee on Law Lists 
of the American Bar Association for 
their 1960 editions: 


Commercial Law Lists 
A. C. A. List 
Associated Commercial Attorneys 
List 
165 Broadway 
New York 6, New York 
AMERICAN LAWYERS QUARTERLY 
The American Lawyers Company 
1712 The Superior Building 
Cleveland 14, Ohio 


Tue B. A. Law List 
The B. A. Law List Company 
415 Colby-Abbot Building 
Milwaukee 2, Wisconsin 


THE CLEARING House QUARTERLY 
Attorneys’ National Clearing 
House Co. 
3539 Hennepin Avenue 
Minneapolis 8, Minnesota 


THe CoLtuMBIA List 
Columbia Directory Co., Inc. 
320 Broadway 
New York 7, New York 
THE COMMERCIAL BaR 
The Commercial Bar, Inc. 
521 Fifth Avenue 
New York 17, New York 
THE C-R-C ATTORNEY DIRECTORY 
The C-R-C Law List Company, Inc. 
15 Park Row 
New York 38, New York 
Forwarpers List OF ATTORNEYS 
Forwarders List Company 
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38 South Dearborn Street 
Chicago 3, Illinois 

THe GENERAL BaR 
The General Bar, Inc, 
The Bar Building 
36 West 44th Street 
New York 36, New York 


THE INTERNATIONAL LAWYERS 
International Lawyers Company, Inc. 
33 West 42d Street 
New York 36, New York 


THE NaTIONAL List 
The National List, Inc. 
122 East 42d Street 
New York 17, New York 


Ranp McNAtty List oF BANK 
RECOMMENDED ATTORNEYS 
Rand McNally & Company 
P. O. Box 7600 
Chicago 80, Illinois 


Wricut-Houmes Law List 
Wright-Holmes Corporation 
225 West 34th Street 
New York 1, New York 


General Law Lists 
AMERICAN BANK ATTORNEYS 
American Bank Attorneys 
18 Brattle Street 
Cambridge 38, Massachusetts 


THE AMERICAN Bar 
The James C. Fifield Company 
121 West Franklin 
Minneapolis 4, Minnesota 
THE Bar REGISTER 
The Bar Register Company, Inc. 
One Prospect Street 
Summit, New Jersey 
CAMPBELL’s LIsT 
Campbell’s List, Inc. 


American Bar Association Journal 


Campbell Building 
905 Orange Avenue 
Winter Park, Florida 
INTERNATIONAL TRIAL LAWYERS 
Directory Publishers, Inc. 
84 South Cherry Street 
Galesburg, Illinois 
THe Lawyers Directory 
The Lawyers Directory Publishers 
607 East Market Street 
Charlottesville, Virginia 
Tue Lawyers’ List 
The Law List Publishing Company, 
Inc. 
521 Fifth Avenue 
New York 17, New York 
MARKHAM’S NEGLIGENCE COUNSEL 
Markham Publishing Corporation 
Markham Building 
66 Summer Street 
Stamford, Connecticut 
Russet Law List 
Russell Law List 
10 East 40th Street 
New York 16, New York 


General Legal Directory 
MARTINDALE-HUBBELL LAW DIRECTORY 
Martindale-Hubbell, Inc. 
One Prospect Street 
Summit, New Jersey 


Insurance Law Lists 

Best’s RECOMMENDED INSURANCE 

ATTORNEYS 

Alfred M. Best Company, Inc. 

75 Fulton Street 

New York 38, New York 
Hine’s INSURANCE COUNSEL 

Hine’s Legal Directory, Inc. 

P. O. Box 71, 443 Duane Street 

Glen Ellyn, Illinois 
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Ti\E INSURANCE Bar 


(he Bar List Publishing Co, 
State Bank Building 
Evanston, Illinois 

Tic UNDERWRITERS LisT OF 
[RIAL COUNSEL 
Underwriters List Publishing 

Company 

}08 East Eighth Street 
Cincinnati 2, Ohio 


Probate Law Lists 
Tue PROBATE COUNSEL 
Probate Counsel, Inc. 
First National Bank Building 


Phoenix, Arizona 


SULLIVAN’S PROBATE DIRECTORY 
Sullivan’s Probate Directory, Inc. 
84 South Cherry Street 
Galesburg, Illinois 


State Legal Directories 
Publisher— 
The Legal Directories Publishing 
Company, Inc. 
1072 Gayley Avenue 
Los Angeles 24, California 
ALABAMA, FLORIDA AND GEORGIA 
LecaL DIRECTORY 


New England ‘Tour 


ARKANSAS, LOUISIANA AND MISSISSIPPI 
LecaAL DirEcTORY 

CAROLINAS AND VIRGINIAS LEGAL 
DIRECTORY 

DELAWARE-MARYLAND AND NEW JERSEY 
LEGAL DIRECTORY 

ILLinots LEGAL DIRECTORY 

INDIANA LEGAL DIRECTORY 

Iowa LEGAL DIRECTORY 

Kansas LEGAL DIRECTORY 

KENTUCKY AND TENNESSEE LEGAL 
DIRECTORY 

MICHIGAN LEGAL DIRECTORY 

MINNESOTA-NEBRASKA, NORTH DAKOTA 
AND SoutTH DakoTA LEGAL 
DIRECTORY 

Missourt LEGAL DirREcTORY 

MountTAIN STATES LEGAL DIRECTORY 
(For the States of Colorado, Idaho, 
Montana, New Mexico, Utah and 
Wyoming) 

NEw ENGLAND LEGAL DIRECTORY 
(For the States of Connecticut, 
Maine, Massachusetts, New Hamp- 
shire, Rhode Island and Vermont) 

New YorkK LEGAL DiIRECTORY 

Outro LEGAL DirEcTORY 

OKLAHOMA LEGAL DIRECTORY 

Paciric Coast Lecat Directory 
(For the States of Alaska, Arizona, 


To Follow 1960 Annual Meeting 


Plans are being completed for a 
motor tour of colonial New England 
following the Annual Meeting at Wash- 
ington in September this year. 

The tour will leave Washington by 
train to New York and the Waldorf- 
\storia for a two-day program followed 
hy a seven-day motor tour circling the 


New England states, with visits to the 
Roosevelt Estate at Hyde Park, West 
Point, Lake George, the White Moun- 


tains and beautiful Berkshires. A real 


eastern shore clambake will be enjoyed 
at a picturesque fishing town en route. 

Memories of historical significance 
will be recalled by such familiar places 
as Concord and Lexington. “The 
Beeches”, home of Calvin Coolidge, 
will be visited as well as Louisa May 
Alcott’s Orchard House and the historic 
Wayside Inn, immortalized in Long- 
fellow’s poetry. 

The brochure descriptive of this trip 
will be made available to members of 
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California, Nevada, Oregon and 
Washington) 
PENNSYLVANIA LEGAL DIRECTORY 
Texas LEGAL DirECTORY 


Wisconsin LEGAL DirEcTORY 


Foreign Law Lists 
BUTTERWORTHS EMPIRE Law List 
Butterworth & Company 
(Publishers) Ltd. 
88 Kingsway 
London, W. C. 2, England 
CANADIAN Law List 
Cartwright & Sons Limited 
2081 Yonge Street 
Toronto 7, Ontario, Canada 
CARSWELL’S DIRECTORY OF 
CANADIAN LAWYERS 
The Carswell Company Limited 
145 Adelaide Street, West 
Toronto 1, Ontario, Canada 


THE INTERNATIONAL LAW LIsT 
L. Corper-Mordaunt & Co. 
Pitman House, Parker Street 


London, W. C. 2, England 


KIME’s INTERNATIONAL Law DirRECTORY 
Kime’s International Law Directory, 
Ltd. 

107 St. Alban’s Road 
Watford, Herts., England 


the legal profession in England who 
will be in attendance at the Washing- 
ton meeting and it is believed many 
of them may join the tour. 

A more detailed report and schedule 
will appear in the March issue of the 
AMERICAN BAR ASSOCIATION JOURNAL, 
following which members who are in- 
terested can communicate directly with 
the travel agency which will handle 
the tour. 
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Review of Recent 
Supreme Court Decisions 


Admiralty... 
Jones Act 

Braen v. Pfeifer Oil Transportation 
Co., 361 U. S. 129, 4 L. ed. 2d 191, 
80 S. Ct. 247, 28 U. S. Law Week 
4044. (No. 32, decided December 14, 
1959.) On writ of certiorari to the 
United States Court of Appeals for the 
Second Circuit. Judgment of the Court 
of Appeals reversed and judgment of 
the District Court reinstated. 

This was a suit under the Jones Act, 
16 U.S.C. $688, to recover for injuries 
sustained when a catwalk used to board 
respondent’s barge gave way under 
the petitioner. The petitioner was the 
mate on the barge. but at the time of 
the accident he was on his way from 
the barge to lay new decking on a 
raft that was used in chipping, painting 
and welding on barges. The barge on 
which the petitioner worked was not 
being served by the raft at the time, 
although it had been so used in the 
past. The question for the Court was 
whether the Jones Act applied under 
these circumstances. 

The Court’s opinion, holding that 
the statute did apply, was written by 
Mr. Justice Doucuas. The statute ap- 
plies. said the Court, when a person 
of the 
is injured “while in the course 


having “status as a member 
vessel” 
of his employment’. Here the _peti- 
tioner was certainly a “member of the 
vessel”, and the Court went on to cite 


several cases which had allowed re- 
covery for injuries sustained away from 
a vessel but while the injured was in 
the service of the vessel. The Court 
that it was immaterial that 


the raft which the petitioner had been 


declared 


assigned to repair was not being used 
to service his vessel at the time. He 
was acting “in the course of his em 
ployment” the Court held, for he was 
at that moment doing the work of his 


employer pursuant to orders. 








Reviews in this issue by Rowland Young. 


196 





Mr. Justice HARLAN, joined by Mr. 
Justice FRANKFURTER and Mr. Justice 
WHITTAKER, wrote an opinion concur- 
ring in part and dissenting in part. 
This opinion argued that the Jones 
Act did not apply to a crew member 
injured when the injuries arose out of 
activities not directly related to the 
affairs of his vessel or incidental to his 
shipboard work. Accordingly, the issue 
of liability, in this view, turned on 
whether petitioner was already engaged 
in his raft assignment or whether he 
was simply en route to the raft assign- 
ment. If the former, this opinion ar- 
gued, then there was no liability: if the 
latter, then there was a question for 
the jury. Mr. Justice HARLAN declared 
that he concurred in the reversal of the 
Court of Appeals, but not in the re- 
instatement of the District Court’s 
judgment. 

The case was argued by Benjamin 
H. Siff for petitioner and by Edmund 
F. Lamb for respondent. 


Admiralty... 
seaworthiness 

West v. United States, 361 U.S. 118, 
4 L. ed. 2d 161, 80 S. Ct. 189, 28 U. S. 
Week 4019. (No. 11. decided 
December 7, 1959.) On writ of cer- 
tiorari to the United States Court of 
Appeals for the Third Circuit. A firmed. 

Here, the Court refused to hold that 
the United States was liable for the un- 


Law 


seaworthiness of a ship undergoing 
complete overhaul in the course of be- 
ing reactivated after several years in 
the “moth ball fleet”. 

The petitioner was a_shore-based 
employee of the contractor who was 
overhauling the ship. He was injured 
while working inside the low pressure 
cylinder of the main engine when an 
end plug from a one-inch pipe in the 
water system was propelled against 
him as another employee turned on 
the water. The findings indicated that 
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the plug was loosely fastened. Re- 
covery was sought under the theory 
that the vessel was unseaworthy and 
that the United States was liable for 
not providing petitioner a safe place 
to work. The District Court denied re- 
covery and the Court of Appeals 
affirmed. 

Mr. Justice CLARK affirmed for a 
unanimous Supreme Court. The Court 
distinguished this case from Seas Ship- 
328. U. 5.69 


(1946), and subsequent cases which 


ping Co. v. Sieracki, 
have held that the warranty of sea- 
worthiness applies to shore-based work- 
ers while on board ship doing the work 
traditionally done by seamen. The ra- 
tionale of the Sieracki line of cases, 
the Court said, is that the shore-based 
worker is doing a seaman’s work and 
incurring a seaman’s hazards. Here, in 
contrast, the repair was undertaken pre- 
cisely because the vessel was not sea- 
worthy, and the work to be done was 
equivalent to “home port structural 


. s 


repairs’. The workman here took his 


orders from the contractor, not the 
shipowner, who was not in control of 
the ship. “Here there could be no ex- 
press or implied warranty of seaworthi- 
ness to any person”, the Court declared. 

The to accept 
petitioner’s argument that the United 


Court also refused 
States had a nondelegable duty to fur- 
nish him with a safe place to work. 
The United States was not in control 
of the vessel at the time, the Court 
said, and the respondent, having hired 
the contractor to perform the overhaul 
and reconditioning was under no duty 
to protect the petitioner from risks 
that were inherent in carrying out the 
contract. The cases cited by the peti- 
tioner, the Court pointed out, all in- 
volved situations in which the ship- 
owner was in control of the vessel at 
the time of the injury. 

The case was argued by Abraham E. 
Freedman for petitioner and by Leaven- 
worth Colby for respondents. 
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Commerce... 

railroads 
linneapolis & St. Louis Railway v. 
Un ted States, South Dakota v. United 
States, Minnesota v. United States, 361 
U. S. 173, 4 L. ed. 2d 223, 80 S. Ct. 
92), 28 U. S. Law Week 4027. (Nos. 


12. 27 and 28, decided December 14, 


959.) On appeals from the United 
States District Court for the District of 
Winnesota. Affirmed. 

[hese cases involved the efforts of 
rival railroads to obtain control of the 
Toledo, Peoria & Western Railroad, 
of 


through east-west traffic, by-passing the 


an independent “bridge carrier” 


congested Chicago area. The line is 234 
miles long, running from its connec- 
tion with the Pennsylvania Railroad 
at Effner, on the Illinois-Indiana line, 
to its connection with the Atchison, 
Topeka & Santa Fe at Lomax, Illinois. 
It has connections for the interchange 
of traffic with sixteen railroads. 

In 1955, the Santa Fe and Pennsyl- 
vania Railroads applied to the Inter- 
state Commerce Commission for ap- 
proval of the 
stock of the 
Court 


purchase by them of the 
T. P. & W. (or, as the 
to it, “Western”). The 
Minneapolis intervened, objecting to 


refers 


the acquisition, as did the States of 
Minnesota and South Dakota. Later, 
the Minneapolis applied to the Commis- 
sion for authority to acquire sole con- 
trol of the T. P. & W., offering the 
same price and the same terms to the 
stockholders as did Santa Fe and Penn- 
sylvania. Santa Fe and the Pennsyl- 
vania intervened in this proceeding, 
which the 


with the original proceeding. Other 


Commission consolidated 
railroads intervened, seeking authority 
to participate in the acquisition of 
T. P. & W. stock, and later the State of 
Illinois, eighteen towns in Illinois, and 
a number of other interested parties 
intervened in support of the Santa Fe- 
Pennsylvania application. The Commis- 
sion held extended hearings, and finally 
of Santa Fe 
Pennsylvania, noting that they con- 


decided in favor and 
templated continued operation of the 
T. P. & W. “as a separate and inde- 
pendent carrier” and that all “existing 
routes and channels of trade... will 


he maintained and kept open without 


discrimination between connecting lines 


of railroad”. The Commission found, 
on the other hand, that Minneapolis 
“unequivocally contemplates the dis- 
appearance of Western as an independ- 
for the 
other 15 carriers...” The Commission 


ent and neutral connection 
found further that the Minneapolis 
plan would be “extremely harmful to 
other carriers” and that “public inter- 
est demands that the present policies 
of Western in all respects be continued”. 
A three-judge District Court sustained 
the Commission’s order, approving the 
Santa Fe-Pennsylvania application. 

The Supreme Court affirmed, speak- 
ing through Mr. Justice WHITTAKER. 
The Court disagreed with Minneapolis 
that the Commission had improperly 
adopted at the outset the standard of 
“separate and independent manage- 
ment” for the T. P. & W., thereby de- 
priving Minneapolis of “fair compara- 
tive consideration”. The record showed, 
said the Court, that the Commission’s 
governing standard was the “public 
interest”, although it did ultimately 
find that continuance of the T. P. & W. 
as an independent line would best serve 
the public interest. 

The Court also rejected the conten- 
tion that acquisition of control of the 
T. P. & W. by Santa Fe and Pennsyl- 
vania would create a combination in 
restraint of trade in violation of the 
Sherman and Clayton Acts. The Court 
pointed to Section 5(11) of the Inter- 
state Commerce Act, which empowers 
the Commission to relieve carriers from 
the antitrust laws. Although the Com- 
mission may not ignore the antitrust 
laws, the Court said, there is little doubt 
that Congress has authorized it to ap- 
prove acquisitions that might other- 
wise be unlawful restraints of trade if 
it finds that such acquisitions are in 
the public interest. The Commission 
had given careful consideration to 
Minneapolis’s antitrust arguments, the 
Court pointed out. 


The Court rejected other arguments 


advanced by Minneapolis, declaring 
that “a thorough examination of the 
record” showed that the Commission 
had made adequate subsidiary findings 
on all material issues and that its ulti- 
mate findings supported the order and 
were in turn supported by substantial 


evidence. 
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Supreme Court Decisions 


Mr. Justice Douctas dissented with- 
out opinion. 


The cases were argued by Max 
Swiren and Harold J. Soderberg for 
appellants and by Robert W. Ginnane 
and Starr Thomas for appellees. 


Constitutional law... 
obscenity 

Smith v. California, 361 U. S. 147, 
4. L. ed, 2d 205, 80 S. Ct. 215, 28 U.S. 
Law Week 4033. (No. 9, decided De- 
cember 14, 1959.) On appeal from the 
Appellate Department of the Superior 
Court of California, Los Angeles Coun- 
ty. Reversed, 

This decision reversed a conviction 
under a Los Angeles ordinance which 
made it unlawful for “any person to 
have in his possession any obscene or 
indecent writing, [or] book ...in any 
place of business where... books... 
sold...” As 


California courts, 


are interpreted by the 
the ordinance im- 
posed strict criminal liability, regard- 
less of an accused’s knowledge of the 
contents of the book. 

Speaking for the Supreme Court, 
Mr. Justice BRENNAN held that the or- 
dinance, so interpreted, violated due 
process. While obscene speech and 
writings are not protected by the con- 
stitutional guarantees of freedom of 
speech and the press, the Court said, 
the ordinance’s strict liability feature 
would tend to restrict the dissemina- 
tion of books which are not obscene, 
and this is beyond the power of the 
state. If the bookseller is criminally 
liable without knowledge of the con- 
tents of the books in his shop, the 
Court reasoned, he will tend to restrict 
the books he sells to those he has in- 
spected, and the public’s access to read- 
ing matter will be restricted. 

The Court limited its decision to 
holding that the state could not con- 
stitutionally eliminate all scienter in 
obscenity cases, refusing to pass on 
“what sort of mental element is requisite 
to a constitutionally permissible prose- 
cution of a bookseller for carrying an 
obscene book in stock”. 

Mr. Justice BLACK wrote a concur- 
ring opinion which argued that the 
First and Fourteenth Amendments for- 
bid any form of censorship. The plain 
language of the Constitution prohibits 
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it, this opinion argued, and neither 
the federal nor state governments have 
the authority to subordinate speech and 
press to what they think are “more 
important interests”. “While it is ‘ob- 
scenity and indecency’ before us to- 
Mr. BLACK 


“the experience of mankind—both an- 


day”, Justice observed, 
cient and modern—shows that this type 
of elastic phrase can, and most likely 
will, be synonymous with the political, 
and maybe with the religious unortho- 
doxy of tomorrow”. 

Mr. Justice FRANKFURTER wrote a 
took the 
position that determination of obscenity 


concurring opinion which 
was a question of “applying contem- 
porary community standards”, to be 
determined by judge or jury. Accord- 
ingly, the lack of opportunity to intro- 
duce the testimony of qualified experts 
as to the prevailing literary and moral 
community standards was, in his view, 
the real vice in the ordinance. 

Mr. Justice DOUGLAS wrote a con- 
curring opinion which, while it ex- 
pressed doubt that the Bill of Rights 
permitted any censorship, declared that 
there was “no harm, and perhaps some 
good” in the rule fashioned by the 
Court which requires a showing of 
scienter, “What the Court does today 
may possibly provide some small de- 
gree of safeguard to booksellers by 
making those who patrol bookstalls 
proceed less high-handedly than has 
been their custom”, Mr. Justice Douc- 
LAS concluded. 

Mr. Justice HARLAN wrote an opinion 
concurring in part and dissenting in 
part. He expressed his unwillingness 
“on the meagre data before us” to de- 
cide whether the absence of scienter 
unconstitu- 


rendered the ordinance 


tional. The standard to be applied, he 


argued, was whether the work com- 
plained of exceeded the limits of can- 
dor set by contemporary community 


standards, and the conviction here was 
defective in that the trial judge turned 
aside every attempt to introduce evi- 
dence bearing on community stand- 
ards. The case should be remanded for 
a new trial, Mr. Justice HARLAN de- 
clared. 

The case was argued by Stanley 
Fleishman and Sam Rosenwein for 
appellant and by Roger Arnebergh for 


appellee. 


Employers’ Liability Act... 
negligence 

Inman v. Baltimore & Ohio Rail- 
road, 361 U. S. 138, 4 L. ed. 2d 198, 
80S. Ct. 242, 28 U.S. Law Week 4041. 
(No. 36, decided December 14, 1959.) 
On writ of certiorari to the Supreme 
Court of the State of Ohio. Affirmed. 

This was an action under the Federal 
Employers’ Liability Act, 35 Stat. 65, 
15 U.S.C. $61, for personal injuries 
sustained by petitioner in the course 
of his employment. Petitioner, a rail- 
road crossing watchman, was struck 
and injured by an automobile driven 
by an intoxicated driver. Petitioner 
was flagging traffic for a passing train 
at a busy crossing in Akron, Ohio. 
The theory of the action was that peti- 
tioner’s duties, which included flagging 
traffic, maintenance of a lookout for 
other trains and the reporting of hot 
boxes on passing trains, required him 
to face the train tracks and created the 
likelihood of his being struck by auto- 
mobiles at the intersection. A jury 
awarded a verdict for $25,000 but the 
Ohio Court of Appeals reversed on the 


ground that there was a complete failure 


to prove that the railroad was neg. 
ligent. 

The Supreme Court agreed, affirming 
in an opinion delivered by Mr. Justice 
CiarK. The Employers’ Liability Act 
does not make the employer an in- 
Here, 


there was no claim that the intersection 


surer, the Court pointed out. 


was dark or that the regular railroad 
crossing warning, lights, bells. etc., 
were not properly working, and the 
petitioner was waving a lighted lantern 
in each hand. Likewise, the Court went 
on, there was no doubt about the in- 
toxication of the driver of the auto- 
mobile. 

Mr. Justice WHITTAKER wrote a con- 
curring opinion which stressed the lack 
of evidence of any negligence on the 
part of the railroad. Indeed, he sug- 
gested, the only way for the railroad 
to protect its flagman from such law- 
less conduct by third persons would 
be “to provide them with military 
tanks and make sure they stay in them 
while within or moving about crossing 
intersections. . .” 

Mr. Justice FRANKFURTER noted that 
he joined in the Court’s opinion in 
order to make it possible to obtain a 
majority although he reiterated his 
often-expressed opposition to the 
Court’s entertaining cases of this nature. 

Mr. Justice Douc.as, joined by the 
CuieF Justice, Mr. Justice BLACK and 
Mr. Justice BRENNAN, wrote a dissent- 
ing opinion which argued that the jury 
was justified in its finding of negli- 
gence on the theory that the number 
of duties that the flagman was required 
to perform kept him too busy to pro- 
tect himself from vehicular traffic. 

The case was argued by Raymond J. 
McGowan for petitioner and by William 
A. Kelly for respondent. 





Editorial 

(Continued from page 170) 

does not know what else he would rather do, or wants to 
do, or because he feels himself a potential John Marshall? 
Is the applicant fired by a zeal to make a success in the 
law by every proper means? Does the applicant realize 
that attainment of success means long hours and hard 
work, and that if he is not willing to make the law his 
mistress, he had better seek another profession? As a 
condition of admittance to a law school should not the 
applicant be given a sort of pre-admittance course so that 
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he will understand clearly before he makes his final de- 
cision what it will mean to be a lawyer, his obligations to 
society and to his profession, that the law is a learned 
profession and lawyers are bound by a strict code of ethics 
by which he will have to live all his days? Then he will 
have an opportunity to forgo the law before he has wasted 
his own and others’ time in a law school. 

While we examine the problem of too many and too few, 
let us examine also the calibre of the entering and final 
product of our law schools. We may not need more lawyers, 
only more devoted, industrious and able lawyers. 
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What’s New in the Law 


The current product of courts, 
departments and agencies 


Admiralty Law... 
res ipsa loquitur 

The Court of Appeals for the Fifth 
Circuit has refused to apply the doc- 
trine of res ipsa loquitur to the col- 
lision of a ship under compulsory 
pilotage with the banks of the Panama 
Canal. 

The theory of res ipsa loquitur ap- 
proved in this case as it was in a 
1954 case, by the United States District 
Court for the District of Panama, was 
that the vessel was sufficiently under 
control of the Panama Canal Company 
by being under the Company’s pilot 
that an accident raised an inference of 
negligence against the Company if the 
conduct of the pilot was not satisfac- 
torily explained. 

The Fifth Circuit found a vital link 
in the res ipsa loquitur chain missing. 
It pointed out that the instrumentality 
—the ship—was not under the kind of 
control when under pilotage as is a 
train or streetcar, the usual vehicles 
against which the doctrine is employed. 
Actual control when a ship is moving 
under its own power with a pilot, the 
Court remarked, remains in the ship- 
owner, officers and crew. “The amount 
of actual control exercised by the pilot 
is limited by the efficiency and coopera- 
tion of the ship’s personnel”, it said. 
Having disposed of the res ipsa loqui- 
tur theory, the Court went on to rule 
that the libellant had not proved a case 
against the Company. 


(Victorias Milling Company v. Panama 
Canal Company, United States Court of 
Appeals, Fifth Circuit, November 30, 
1959, Wisdom, J.) 


Bar Associations... 
deductible bequests 
Bequests made by William Nelson 
Cromwell to three New York bar asso- 





Editor’s Note: Virtually all the ma- 
terial mentioned in the above di- 
gests appears in the publications 
of the West Publishing Company 
or in The United States Law Week. 








ciations have been held deductible from 
the Cromwell gross estate for estate tax 
purposes. This is the decision of the 
Court of Appeals for the Second Cir- 
cuit, reversing a ruling of the United 
States District Court for the Southern 
District of New York in 155 F. Supp. 
275 (44 A.B.A.J. 173; February, 1958). 

The question was whether the bar 
association legatees qualified as cor- 
porations “organized and operated ex- 
clusively for religious, charitable, sci- 
entific, literary or educational purposes 
... and no substantial part of the activ- 
ities of which is carrying on propa- 
ganda, or otherwise attempting to influ- 
ence legislation . . .” within the meaning 
of $812(d) of the 1939 Internal Reve- 
nue Code. The groups involved were 
the New York County Lawyers Associ- 
ation, The Association of the Bar of 
the City of New York, and the New 
York State Bar Association. 

In the lower court the deduction was 
denied primarily because the district 
judge thought that the activities of the 
associations in attempting to influence 
legislation prevented them from fitting 
the statutory description. But the Sec- 
ond Circuit pointed out that legislative 
recommendations made by the bar asso- 
ciations were designed “to improve 
court procedure or to clarify some 
technical matter of substantive law 
{and] are not intended for the eco- 
nomic aggrandizement of a particular 
group or to promote some larger prin- 
ciple of governmental policy”. These 
factors, the Court declared, led it to 
conclude that the legislative activity 
was not such as to cause a forfeiture 
of charitable status. 

The Court continued: “The major 
portion of this work is of a technical 
nature... [and is] expressed in expert 
reports on matters uniquely within the 
fields of experts and has avoided ques- 
tions which are outside those fields, i.e., 
questions which turn largely on eco- 
nomic or political decisions. These ac- 
tivities serve no selfish purpose of the 
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legal profession—rather they consti- 
tute an expert’s effort to improve the 
law in technical and non-controversial 
areas.” 

The Court also dealt with three other 
activities that had been singled out 
as taking the associations out of the 
charitable category. These were regula- 
tion of the unauthorized practice of 
law, discipline of the profession, and 
efforts to improve court procedure, in- 
cluding endorsement of judicial candi- 
dates. Speaking of the unauthorized 
practice of law function, the Court 
noted that the associations were help- 
ing enforce New York law, and that the 
cost of regulation would fall on the 
public if not assumed by the bar asso- 
ciations. As to professional discipline, 
the Court pointed out that New York 
had conferred powers on the organized 
Bar in this field, and it concluded that 
the “true benefit from a disciplined and 
socially responsive bar accrues directly 
to the public”. 


(Dulles v. Johnson, United States Court 
of Appeals, Second Circuit, December 
14, 1959, Waterman, J.) 


Censorship... 
vacuum-packed case 

The Court of Appeals for the Seventh 
Circuit has refused to be drawn into 
a decision on the constitutional validity 
of Chicago’s motion picture licensing 
ordinance in the absence of knowing 
anything about or seeing the picture 
which the exhibitor desired to show. 

The Chicago ordinance, under at- 
tack in several cases on the ground that 
it entails unconstitutional censorship, 
provides that no picture may be shown 
without a license granted by the Police 
Department. In this case the owner of 
the film did not produce it for a police 
preview; of course the license was re- 
fused. The plaintiff then sought an 
order commanding the issuance of a 
license, which the district court denied. 
The picture was not shown or put in 
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the record in either the district court 


or the Seventh Circuit. 

Noting that the plaintiff had limited 
its facts “in an obvious attempt to so 
frame a case that the United States 
Supreme Court will be persuaded to 
rule upon the question of constitution- 
ality of motion picture censorship”, the 
Court declared that the case had been 
reduced to an abstract question of law 
upon which it would not rule. “With 
the physical object constituting the 
subject matter of this complaint hidden 
from the Court’, it remarked, “we are 
left to guess as to what our holding is 
to apply.” 

While the name of the picture, Don 
Juan, and statements in the plaintiff's 
brief about obscenity gave some clues 
about the picture involved, the Court 
said it might depict, as far as it knew, 
anything from a Sunday School picnic 
to a school of crime teaching how to 
assassinate the President of the United 


States. 


(Times Film Corporation v. City of 
Chicago, United States Court of Appeals, 
Seventh Circuit. 1959, 
Schnackenberg. J.) 


November 27, 


Criminal Law... 
jury selection 

The Supreme Court of Arkansas has 
affirmed a murder conviction and death 
sentence, turning down a contention 
that the trial judge committed reversible 
error by permitting the State to chal- 
lenge peremptorily an accepted but un- 
sworn juror after the defendant had 
exhausted his challenges. 

The defendant grounded his argu- 
ment on statutes that he claimed gave 
him the last challenge. He urged that 
the trial court’s action had deprived 
him of this right. One section of the stat- 
ute provides that after the judge has 
determined the juror to be competent 
“the State 


emptorily or accept him, then the de- 


may challenge him per- 
fendant may peremptorily challenge or 
accept him’. Another section states that 
“the State must exhaust her challenges 
to each particular juror before such 
juror is passed to the defendant for 
challenge or acceptance”. 

Remarking that the defendant was 
not entitled to a particular juror, the 
Court approved the trial judge’s pro- 
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cedure, but with a proviso that the 
defendant not be prejudiced by the 
service of the person accepted in lieu 
of the excused juror. In the instant 
case, the defendant’s attorney had ob- 
jected to the excusing of the accepted 
juror when he had no more challenges, 
but he raised no objection to the sub- 
stitute juror and did not attempt to 
show any reason why the new juror 
would not be fair and impartial. From 
this the Court concluded that the de- 
fendant was not prejudiced by the sub- 
stitution, even without a challenge. 

Answering an argument that its posi- 
tion might permit wholesale altera- 
tions of juries after the defense is 
without challenges, the Court said that 
the discretion of trial judges would 
take care of that. And it indicated that 
permitting the challenge of several 
jurors already accepted, unless good 
and sufficient cause were shown, might 
be an abuse of discretion. 

Two judges dissented. They charged 
that the majority had nullified the stat- 
utes relating to jury selection and had 
disregarded the settled law of Arkan- 
sas to follow a 1954 case which they 
deemed inapposite. They termed un- 
realistic a suggestion of the majority 
that the defense counsel might well 
save a challenge or two to meet con- 


tingencies such as the one in this case. 


(Nail v. Arkansas, Supreme Court of 
Arkansas, November 2, 1959, rehearing 
denied December 7, 1959, Harris. J.. 328 
S.W. 2d 836.) 


Federal Employers’ Act... 
new scintilla rule? 
The Court of Appeals for the First 
Circuit may have developed a new 


rule for Federal 


Employers’ Liability Act cases. At least 


faintest scintilla” 
that is the expression it used in affirm- 
ing a judgment for a New Haven 
waitress who claimed a mental break- 
down as a result of being on a train 
which struck and killed a woman who 
came on the tracks to commit suicide. 

Hanging its affirmance on a possible 
theory that the engineer could have 
applied the brakes sooner had he known 
that the woman was a suicide when she 
first came on the tracks, the Court said 
that it could “discern from the engi- 
neer’s testimony only the faintest scin- 
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tilla of evidence to suggest the infer. 
ence of any casual connection between 
the engineer’s possibly negligent failure 
to apply the brakes sooner than he did 
and running down the suicide”. Never- 
theless, it continued, “as we read recent 
decisions of the Supreme Court we feel 
that the plaintiff has shown enough to 
take her case to the jury.” 

The plaintiff was shaken up by the 
engineer's sudden stop, but no serious 
physical injury was found. Her main 
complaint was that the occurrence in- 
duced her to suffer from paranoid 
psychosis, which caused her to believe 
that she was personally responsible for 
the death of the suicide, as if she were 
a murderer, and that she would soon 
be tried for her crime. 

The trial judge frankly said the jury 
reached a “preposterous conclusion” in 
a verdict for the plaintiff, 
but he denied the defendant’s post-trial 


returning 


motions “solely in response” to what 
he understood to be the views of a 
majority of the United States Supreme 
Court. On this facet of the case, the 
First Circuit disagreed. It said bravely 
that trial judges in F.E.L.A. cases still 
have the duty “to screen the evidence 
to ascertain whether it is enough to 
persuade reasonable minds that some 
negligence of the employer contributed 
in some way or another to the plaintiff- 
employee’s injury”, then quickly ad. 
mitted that this function had to be per- 
formed with an eye to the trend indi- 
cated by the Supreme Court’s recent 
F.E.L.A. It was this trend 
that led the Court then to affirm the 
jury’s verdict. 


decisions. 


(New York, New Haven and Hartford 
Railroad Company vy. Henagan. United 
States Court of Appeals. First Circuit, 
November 27, 1959, Woodbury. J.) 


Libel... 
single publication rule 

The single publication rule has been 
adopted by the United States District 
Court for the District of Columbia as 
a part of the common law of the Dis- 
trict. The Court applied the rule to 
defeat a libel suit filed in 1959 based 
on a book published in 1954. 

The English common law was that 
every sale or delivery of libellous 
material was a new publication and that 
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a new cause of action accrued on each 
occasion, The Court made an examina- 
tion of American decisions, however, 
and came up with the conclusion that 
the modern American law of libel has 
adopted the single publication rule 
through decisional and statutory law. 
“!|]t is the prevailing American doc- 
trine”, the Court stated, “that the pub- 
lication of a book, periodical or news- 
paper containing defamatory matter 
gives rise to but one cause of action for 
libel, which accrues at the time of the 
original publication, and that the stat- 
ute of limitations runs from that date.” 
The Court 
have adopted the rule by statute, using 


noted that several states 


the Uniform Commissioners’ Single 
Publication Act. 

The Court found support for deviat- 
ing from the English rule in the prolif- 
erated dissemination now given printed 
materials. It would be inconceivable 
and intolerable, the Court remarked, 
to permit a separate suit to be brought 
in regard to a sale or delivery of every 
copy of a modern publication. 


(Ogden v. Association of the United 
States Army, United States District Court, 
District of Columbia District, October 14, 
1959, Holtzoff. J., 177 F. Supp. 498.) 


Public Schools... 
Bible reading 

\ Pennsylvania statute requiring the 
reading of ten verses from the “Holy 
Bible” in public schools at the opening 
of each school day has been declared 
void as repugnant to the provisions of 
the First Amendment of the Federal 
Constitution. The decision came from a 
three-judge panel of the United States 
District Court for the Eastern District 
of Pennsylvania, with Chief Judge 
Biggs of the Third Circuit writing the 
opinion. 

In addition to asking a finding of 
unconstitutionality and an injunction 
against the statutorily mandated Bible 
reading, the complaint was also directed 
against group recitation of the Lord’s 
Prayer, which, while not provided for 
in the statute, had grown up as a cus- 
tomary exercise after the Bible reading. 
This was followed in turn by recitation 
of the pledge of allegiance to the flag. 
The plaintiffs alleged, however, the 
Bible reading was unconstitutional with 


or without the addition of recitation 
of the Lord’s Prayer. 


While the Court agreed with conten- 
tions that the Bible is a book of great 
moral, historical and literary value, it 
ruled that its essential character is a 
religious document. Since it is a re- 
ligious book, the Court continued, 
required reading from it in public 
schools violates the establishment-of- 
religion provisions of the First Amend- 
ment. The Court declared: 


... The daily reading of the Bible 
buttressed with the authority of the 
State and, more importantly to chil- 
dren, backed with the authority of 
their teachers, can hardly do less than 
inculcate or promote the inculcation of 
various religious doctrines in childish 
minds. Thus, the practice required by 
the statute amounts to religious in- 
struction, or a promotion of religious 
education. It makes no difference that 
the religious “truths” inculcated may 
vary from one child to another. It also 
makes no difference that a sense of 
religion may not be instilled... In our 
view, inasmuch as the Bible deals with 
man’s relationship to God and _ the 
Pennsylvania statute may require a 
daily reminder of that relationship, 
that statute aids all religions. Inas- 
much as the “Holy Bible” is a Chris- 
tian document, the practice aids and 
prefers the Christian religion. 


The Court conceded there might be 
no objection to the statute if the study 
of the Bible were placed on an artistic, 
moral or historical basis, separated 
from the espousal of doctrine and re- 
ligion. But, the Court said, enforced 
reading by legislative fiat did not effect 
the necessary separation. 

The Court also turned down the con- 
tention that because the statute speci- 
fied that the reading be “without com- 
ment”, the listener had freedom to in- 
terpret what he heard as he desired 
and that accordingly there was no in- 
culcation of religion. It said that argu- 
ment either ignored the essentially re- 
ligious nature of the Bible or assumed 
that its religious quality could be dis- 
regarded by the listener. “This is too 
much to ignore and too much to as- 
sume’, it declared. 

Additionally, the Court concluded 
that the statute violated the freedom-of- 
religion aspects of the First Amend- 
ment. This was affected, the Court said, 
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through the subtle compulsion of con- 
formity in the daily “devotional exer- 
cises”. The Court also ruled that the 
combined Bible reading and mass reci- 
tation of the Lord’s Prayer violated the 
First Amendment. 


(Schempp v. School District of Abing- 
ton Township, United States District 
Court, Eastern District of Pennsylvania, 
September 16, 1959, Biggs, J., 177 F. 
Supp. 398.) 


Trial Practice... 

unwelcome spectator 
lost a 
$45,000 verdict for the loss of one eye 


A Missouri trainman has 
because a blind man sat behind him 
during a part of the trial. 

The unusual facts arose this way: a 
brakeman-baggageman sued his rail- 
road-employer in a Federal Employers’ 
Liability Act suit for the loss of an 
eye he said was caused by dirt and dust 
getting into his eyes during perform- 
ance of his duties of looking outside 
the long trains. He alleged the railroad 
was negligent in not furnishing him 
free goggles. 

During the trial a blind man, carry- 
ing a white cane and cigar box, entered 
the courtroom and sat on a bench im- 
mediately behind the plaintiff and his 
family. He remained there during a 
part of the defendant's case and for the 
plaintiff's rebuttal, but he did not re- 
turn for the jury arguments later in the 
day. How and why did he get there? 
The defendant’s attorney said the blind 
man’s appearance was “pre-arranged” 
by the plaintiffs attorney. The trial 
judge, in denying the defendant’s mo- 
tion for a mistrial, concluded that the 
episode was not wilfully contrived and 
that the blind man’s presence did not 
influence the jury. 

The plaintiff's attorney’s explanation 
that the blind one Fred 
Minstermann, was an old client who 


was man, 
had studied some law and who liked 
to hear lawyers’ trial arguments. It 
just happened that Fred called him 
that morning because Fred wanted to 
see him, and when told that he was 
trying a case in a certain court, Fred 
said he would come up and try to see 
him there. That’s all there was to it, 
the plaintiff’s attorney explained, and 
it was “nonsense” to suppose that the 
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presence of a blind person could have 


anything to do with a case for the loss 
of an eye. 

The Supreme Court of Missouri dis- 
agreed. It declared that no imagina- 
tion was required to think of several 
ways in which Fred’s presence might 
have influenced the jury and its de- 
cision. The Court noted, for instance, 
that the plaintiff's attorney had empha- 
sized the serious position the plaintiff 
would be in if he lost the other eye. 
the fact that he had been discharged 
by the railroad, and his efforts to find 
employment. “In these circumstances’, 
the Court remarked, “the presence of 


Mr. 


suggest to the members of the jury that 


Minstermann might reasonably 


plaintiff, too, might be reduced to the 


Not 


jurisdictions 


The 


elect a State Delegate for a three-year 


following will 
term beginning at the adjournment of 
the 1960 Annual Meeting and ending 
at the adjournment of the 1963 An- 
nual Meeting: 


Arizona Nebraska 
Connecticut New Jersey 
District of Columbia Oklahoma 
Illinois Puerto Rico 
Iowa South Carolina 
Maine South Dakota 
Michigan Texas 


Mississippi Washington 
Montana Wyoming 


A State Delegate will be elected in 
Massachusetts to fill the vacancy for 
the term ending at the adjournment 
of the 1962 Annual Meeting. 

A State Delegate will be elected in 
Rhode Island to fill the vacancy for 
the term ending at the adjournment 
of the 1961 Annual Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1960 must 
be filed with the Board of Elections 
not later than April 1, 1960. Petitions 
received too late for publication in 
the April issue of the JouRNAL (dead- 
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unfortunate situation of having to earn 
his living by selling notions from a 
cigar box on the public streets.” 
Although the incident was not con- 
trived, the Court said it could not give 
its tacit approval to it. “The relation- 
ship between Mr. Minstermann and 
plaintiff's counsel appeared to be such 
that a suggestion from counsel would 
probably have kept the blind man out 
the Court stated. 
It pointed out that courts have inherent 


of the courtroom”, 


power to regulate admission of the 
public so as not to interfere with the 
administration of justice, and that it 
was not a complete answer for the 
plaintiff's attorney to say “as he did 
in argument on the motion to discharge 


the jury that ‘this is an open and pub- 


line for receipt March 1) cannot be 
published prior to distribution of 
ballots, which will take place on or 
about April 11, 1960. 

Forms of nominating petitions may 
be obtained from the Headquarters of 
the American Bar Association, 1155 
East 60th Street, Chicago 37, Illinois. 
Nominating petitions must be received 
at the Headquarters of the Association 
before the close of business at 5:00 
p.M., April 1, 1960. 

Attention is called to Section 5, 
Article VI of the Constitution, which 


provides: 


Not less than one hundred and fifty 
days before the opening of the annual 
meeting in each year, twenty-five or 
more members of the Association in 
good standing and accredited to a State 
from which a State Delegate is to be 
elected in that year, may file with the 
Board of Elections, constituted as here- 
inafter signed petition 
(which may be in parts), nominating a 
candidate for the office of State Dele- 
gate for and from such state. 


provided, a 


Only signatures of members in good 
standing will be counted. A member 
who is in default in the payment of 
dues for six months is not a member 
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lic courtroom 


Opposing the mistrial, the plaintiff 
had procured and filed the affidavits 
of eleven jurors. Those who noticed 
Fred and knew he was blind said in 
effect his presence had nothing to do 
with the verdict. To this, the Court 
answered: “The arousing of sympathy 
or prejudice is often so subtle that the 
person affected is the last to become 
aware of it or admit its existence, 
Otherwise, the reaction of the average 
person would be resentment.” 


(Fitzpatrick v. St. Louis-San Francisco 
Railway Company, Supreme Court of 
Missouri, September 14, 1959, rehearing 
or transfer to Court en 
October 12, 1959, 
S.W. 2d 801.) 


bane denied 
Storchman, J., 327 


‘e by the Board of Elections 


in good standing. Each nominating 
petition must be accompanied by a 
typewritten list of the names and ad- 
dresses of the signers in the order in 
which they appear on the petition. 
Any member of the Association in 
good standing in a state where the 
election is being held is eligible to be 
a candidate. There is no limit to the 
number of candidates who may be 
nominated in any state and nomina- 
tions are made only on the initiative 


of the While 


more than the required minimum of 


members themselves. 
twenty-five names of members in good 
standing may appear on a nominating 
petition, special notice is hereby given 
that no more than twenty-five names 
of signers of any petition will be 
published. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to be 
held within thirty days after the time 
for filing nominating petitions expires. 

BoarD OF ELECTIONS 
Walter V. Schaefer, Chairman 
Harold L. Reeve 
Robert B. Troutman 
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The Index Digest of State Constitutions: A Review 


When Mark Twain was making the 
stage coach journey to the West, which 
was later recounted in Roughing It, he 
was accompanied by Webster’s Un- 
abridged Dictionary. According to his 
account, he spent long hours while 
crossing the plains reading this volume 
and wondering how the characters were 
going to come out. The work which is 
now described in these pages! has a 
similar fascination, but a review of it, 
like that of a dictionary, presents diffi- 
culties which do not arise in ordinary 
cases. One cannot comment on its liter- 
ary style or on its plot because it does 
not purport to have either. It presents 
no thesis to attack or defend. No 
dastardly villain lurks within its pages. 
And yet it is a work of extraordinary 
merit which deserves the fullest recog- 
nition. 

Perhaps one way to begin the discus- 
sion would be to point out that the first 
edition of the publication appeared in 
1915 and that no other volume contains 
similar material. Thus, for over forty- 
five years there has been no means of 
determining without exhaustive and 
time-consuming research what provi- 
sions were to be found in the various 
state constitutions which were adopted 
since the original publication. When 
one considers that the period from 
1915 to the present was marked by 
great expansion of governmental ac- 
tivity, it becomes apparent that a new 
edition was sorely needed. But the task 
of preparing such a work was, of course, 
enormous. Fortunately, the Legislative 
Drafting Research Fund of Columbia 
University, which had prepared the 
original edition, was able to find the 
time, the persons and the resources to 
do the job. 

As is true of any reference work, 
some techniques are necessary in the 
use of the Index Digest, and they in- 


volve something more than knowledge 


of the alphabet. However, the Editor’s 
preface contains a clear explanation of 
the way in which the volume should be 
used. This information will not be re- 
peated here but it may be noted that 
limited experimentation on the part of 
this reviewer indicated that very little 
difficulty will be encountered. 

A somewhat random sampling of the 
contents produced some intriguing re- 
sults. For example, while only one state 
(Louisiana) has accorded garbage dis- 
tricts the distinction of constitutional 
recognition, drainage districts have 
been so honored by no less than eight. 
On the more serious side, the volume is 
extremely useful in determining how 
the states have dealt with matters of 
significance and in discovering the 
problems which, from time to time, 
have been considered of fundamental 
importance and hence worthy of inclu- 
sion in the basic law. 

One surprising aspect of the sam- 
pling, as far as a person without inti- 
mate knowledge of state constitutions 
is concerned, was the extent to which 
governmental theory is expounded and 
fundamental rights are declared. States 
have apparently found it desirable to 
spell these matters out to a much 
greater extent than did the framers of 
the Federal Constitution. Some of the 
fundamental principles enunciated in- 
clude adherence to frugality, industry, 
justice, moderation, piety, temperance 
and virtue. It would be an interesting 
historical study to trace the origin of 
these statements and to determine the 
environment which produced them, not 
to mention the extent to which they are 
presently ignored. 

A similar study might be undertaken 
through the use of the Index Digest of 
the matter of legislative divorce. Prob- 
ably because of the fact that divorces 
were obtainable only through Parlia- 
ment in England, legislative divorces 
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were not uncommon in the American 
colonies and in at least some of the 
states. However, many of the states now 
prohibit such divorces, usually pro- 
viding that they may not be granted 
by any private, local or special law. 
Whether these provisions preceded or 
followed the British Matrimonial Causes 
Act might easily be discovered although 
reference to the 


state constitutions 


themselves would be necessary. It 
would, of course, be practically impos- 
sible to include the date of each con- 
stitutional provision in the Digest. The 
task of the researcher is made infinitely 
easier, however, since at least he knows 
which state constitutions contain the 


relevant provisions. 


A more practical matter which this 
reviewer found of interest is the extent 
to which state constitutions deal with 
exemption from taxation. By finding 
the general heading “Taxation” and 
then the subheading “Exemptions” 
these provisions were readily discov- 
ered. Apart from the common exemp- 
of educational, charitable and 
religious institutions, certain specific 
exemptions throw an interesting light 
on the problems of certain states and 


tions 


areas. In a few predominantly rural 
states agricultural implements and 
property are either constitutionally ex- 
empt or may be made so by the legis- 
lature. In at least two arid states prop- 
erty used in irrigation is exempt under 
certain conditions. For a period of 
time Florida, apparently hoping to 
compete with California, exempted mo- 
tion picture studios from ad valorem 
taxation. All in all, the extent and vari- 
ety of exemptions from taxation are 
surprising. 

One more point, or, rather, question, 
may be raised. It is understandable 
that Alabama, Kentucky, South Caro- 
lina, Tennessee and Arkansas should 
have constitutional provisions against 
dueling, but why Wisconsin? 

Enough has been said to indicate 
that this compilation has at least three 
significant uses. The first and most ob- 
vious is to discover the existing con- 
stitutional provisions in the respective 
states on any given topic. The work is 





1. Index Digest of State Constitutions, 2d Ed. 
Richard A. Edwards, editor. New York: Legis- 
lative Drafting Research Fund of Columbia 
University. 1959. $20.00. Pages xv, 1132. 
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admirably suited to this purpose. The 


second, primarily historical in nature. 
is to detect trends or “styles” in con- 
stitution making. An example would be 
the constitutional provision that every 
bill may have but one subject, expressed 
in its title. Here, as has been said, the 
Index Digest is a useful first step. 


Finally, now that many states are con- 
cerned with constitutional revision, it 
can be used for the purpose of dis- 
covering examples, both good and bad, 
of the treatment of problems in other 
places. 

The Legislative Drafting Research 
Fund has thus performed an important 
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Arthur John Keeffe, Washington, D. C., Editor-in-Charge 


A metanes: My friend, Harry N. 
Rosenfield, of Washington, D. C., is 
to blame for this. Long ago (April. 
1949) Harry wrote a piece in the New 
York University Law Quarterly Review 
(Vol. 24, No, 2, pages 319-335; $2.00 
a copy: Vanderbilt Hall, Washington 
Square South, New York 3, N. Y.) en- 
titled “Administrative Determinations 
as State Law Under Erie v. Tompkins”. 
As all his stuff, it is a provocative ar- 
ticle and it set me thinking about air- 
plane accidents. 

Out in Iowa City, lowa, at the Jowa 
Law Review, there is a lad that for 
want of his name I shall call George 
Spelvin, who has also been doing some 
thinking about this choice of law prob- 
lem in airplane accident cases. Until | 
read Spelvin’s study (/owa Law Re- 
view, lowa City, Ia., $1.75 per copy: 
1959, Vol. 45, No. 1), I 
confess I thought that the Federal Tort 
Claims 


codify the reactionary rule of Erie v. 


Fall issue, 
Act had been so drawn as to 


Tompkins. 

You remember that when the Bolivian 
National Air- 
port crashed into Eastern’s D. C. 4, as 


plane at Washington’s 


against Eastern the question as to where 
the crash occurred was left to the jury. 
It selected the District of Columbia, 
where liability is unlimited, rather than 
Virginia, where $15,000 is the maxi- 
mum recovery (Union Trust Company 
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v. Eastern Air Lines, 221 F. 2d 62, 
reversed in part, 350 U. S. 907, and 
Union Trust Co. v. United States, cer- 
tiorari denied, 350 U.S. 911). 

However, the control tower of F.A.A. 
and the Washington Airport are in 
Virginia, and by a two-to-one vote, the 
Court of Appeals for the District of 
Columbia Circuit held as against the 
United States under the Federal Torts 
Claims Act liability was limited to 
$15,000. [t was not only the fact that 
the tower was in Virginia but rather 
that the Act imposes liability: 


Where the United States, if a private 
person, would be liable to the claimant 
in accordance with the law of the place 
where the act or omission occurred. 


the District of 
Columbia Court of Appeals decided 


The majority of 


that under this section the negligence 
of the control operator of F.A.A. was 
in Virginia rather than in the District 
of Columbia where the jury found the 
planes had crashed. Judge Wilber 
Miller dissented from this view, argu- 
ing that under the Tort Claims Act, the 
United States is liable “in accordance 
with the law of the place where the tort 
occurred”, 

A third view (Hess v. United States, 
259 F. 2d 285, and Landon v. United 
States, 197 F. 2d 128) would interpret 
the magic words to mean that under the 
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public service in making this voluine 
available. It is obvious that the work 
has been painstakingly and competently 
done. The director, the editor, and the 
staff are to be congratulated on an 
undertaking which (I am sure to their 
infinite relief) is finished 





at least un- 
til it is time to do it again. 


act you apply not only the law of the 
place where the U.S.A. was negligent 
but also the conflict of laws rules of 
that place. The Hess decision of the 
Ninth Circuit has been appealed to the 
Supreme Court of the United States. |: 
is Docket No. 5 on the October, 1959. 
Calendar and was decided on January 
16. 

Mr. Spelvin thinks as I do that in 
actions against the Government under 
Act, there 

rule that 
should not vary from state to state. He 


the Federal Tort Claims 


should be one substantive 
urges that the Supreme Court of the 
United States select one of these three 
rules of interpretation of the language 
Act. or 
better yet that the Congress repeal the 


in the Federal Tort Claims 
provision to make the Government 
liable “in accordance with appropriate 
law”. Another convert to Swift v. 
Tyson. 

From Spelvin’s piece, I turned to the 
Bar Bulletin published by the New 
York County Lawyers Association, 14 
Vesey St., New York 7, N. Y., at its 
beautiful building opposite St. Paul’s 
Chapel that William Nelson Cromwell! 
donated. It was many years ago that 
my then Chief, William Dean Embre: 
proposed me for membership in this 
bar association and I love to read its 
monthly bulletin. 

In the September-October, 1959, Bar 
Bulletin (Vol. 17, No. 2 at pages 58- 
64), | found the finest airplane accident 
It is written 
by Lee S. Kreindler and he has done a 
whale of a job. As Edmund H. H. Cady. 
the Bulletin’s distinguished editor, com- 
ments (page 50), like Captain Jack 
Boyle in Sean O’Casey’s Juno and the 


article | have ever read. 


Paycock, Kreindler demonstrates that 
“the wur-r-r-ld” of air law is in a ter- 
rible “state of chassis”. 

Long ago, I discovered how treacher- 
ous the pitfalls could be. Some tickets 
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juire you or your estate to claim 


= 


thin thirty days. Then you have to 


< 
oe 


lx careful where your plane falls. I 


e marked on a map of the United 


States these state maximum damage 
statutes. At that time, I decided the 
worst place to fall was in Colorado, 


here the limit was then $5,000. But 
ntil I read Mr. Kreindler’s piece, I 


\ 


=> 


l 
never knew how little I really knew of 
the pitfalls, 

First, even if you are lucky enough 


to crash in the United States, if you 
have made the mistake of buying a 
ticket to an international destination 
that adheres to the Warsaw Convention 
your maximum claim is 125,000 Poin- 
caré French francs or $8,300 unless 
“wilful 


Ever since my friend, William J. 


you can show misconduct”. 
Junkerman, prevented Ellen Ross, 
known professionally as Jane Froman, 
from recovering more than $8,300 for 
the crash of a Pan Am plane in Lisbon 
harbor (Froman v. Pan-Am, 284 A.D. 
935, Case 4, 299 N. Y. 88, certiorari 
denied, 349 U. S, 947, Case 4, Docket 
735 at the October, 1954, Term), re- 
coveries for “wilful misconduct” have 
been difficult. Mr. Kreindler states the 
definition given at the trial of Jane 
Froman’s case by Mr. Justice Aaron 
Steuer defines the phrase “as mis- 
conduct despite knowledge of conse- 


” 
quences 


(page 61). Only one recov- 
ery for “wilful misconduct” has been 
had (American Airlines vy. Ulen, 186 
F. 2d 529, in the District of Columbia 
Circuit in 1949), There have been set- 
tlements and a number of jury verdicts 
that have been reversed. 

Recently a District of Columbia jury 
gave over $300,000 for “wilful miscon- 
duct” in the crash of the KLM Super 
Constellation in the high seas off the 
coast of Ireland. Mr. Kreindler dis- 
cusses this crash and points out that 
when a plane crashes on the high seas, 
the action is governed not by the War- 
saw Convention but by the Death on 
the High Seas Act (D’aleman v. Pan- 
fm, 251 F. 2d 493, Second Circuit). 
Such an action lies in admiralty and 
you can’t have a jury. Moreover, Sec- 
tion 4 of the Act refers you to foreign 
law, but the Southern District of New 
York in the crash of that Venezuelan 
plane on the Atlantic held that, despite 
Section 4, a passenger has an action 


under Section 1 of the act which applies 
to American flag carriers (Fernandez 
v. Linea Aeropostal Venezolana, 156 
F. Supp. 94, a decision of Judge Archie 
Owen Dawson that Judge William F. 
Smith has followed in New Jersey, Noel 
v. Airponents, 169 F. Supp. 348). 

I gather if Section 4 of the Death on 
the High Seas Act applies in the KLM 
crash, a beneficiary has to show under 
Dutch law that his standard of living 
has been impaired. No funeral expenses 
are allowed and benefits under life in- 
surance policies are credited against 
the damages. In other words, you may 
owe KLM money. 

Even under the Warsaw Convention, 
accidents that occur in Italy are limited 
in recovery for wrongful death to $256 
instead of $8,300. On July 24, 1959, 
President Eisenhower submitted the 
Hague Protocol to the Senate for rati- 
fication. It contains amendments to the 
Warsaw Convention under which the 
be raised to 250,000 
Poincaré French francs or $16,600 but 


limitation will 


the Protocol “defines ‘wilful miscon- 
duct’ to specifically apply standards 
that sound very much like the language 
of Judge Steuer in the Froman case” 
(page 62). 

Of course, you can sue the pilot and 
other airline employees who are some- 
times insured under the line’s policy 
and your chances of recovery against 
them are better. If the crash is caused 
by a bad altimeter or faulty construc- 
tion, you can, of course, also sue the 
plane manufacturer. 

If you are so fortunate as to be re- 
tained by the family of a plane victim, 
my advice is that before you sue any- 
one you write for a copy of the Bar 
Bulletin, for which no price is stated. 

This is a splendid presentation of 
very difficult and as yet undecided 
points of law. I note, however, that a 
petition for certiorari in a Death on 
the High Seas Act case was denied by 
the Supreme Court on November 9, 
1959 (Docket Nos. 378 and 437 at the 
October, 1959, Term, a National Air- 
lines crash). That case was decided 
below by the Fifth Circuit in an opinion 
written by Judge Elbert Tuttle from 
which Judge Ben F. Cameron dissented. 
Liability was conceded and the only 
questions appealed related to the meas- 
ure of damages. The Court sustained a 
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judgment for $250,000 with interest 
from the date of death for the widow 
of Harry Stiles, a New Orleans lawyer, 
age 5l, and earning an average of 
$41,800 per year. The case is reported 
as Stiles v. National Airlines in 161 F. 
Supp. 125 and 268 F. 2d 400, certiorari 
denied 28 United States Law Week 
3145. A petition for rehearing was 
denied on December 8, 1959. 


Lapy LAWYERS: In the Novem- 
ber 12, 1959, issue of the Harvard Law 
Record (Vol. 29, No. 7, November 12, 
1959; $2.00 a term, $4.00 a year and 
20¢ a copy: 23 Everett St., Cambridge 
38, Mass.) an aging graduate, Arthur 
Stambler, ’48, writes this poem: 


On READING OF A 
Toucn FootsaLt GAME 
BeTWEEN MALE AND FEMALE 
Harvarp Law StupDENTs 
I 
Hold That Threnody 
Wail away Warren; Roll over Ames! 
Today plumbs the depths of all shames 
That could ever foul an honorable 
escutcheon. 


Dear H.L.S.. is there no limit to how 
much on 

Your once-proud head can now be 
poured ? 

To hear the mating shrieks of mice 
where once strong maledom 
roared... 

You invited sick Pandora when you 
opened doors to dames. 


Rise up Langdell ... to sound your 
knell 

Amid the perfumed halls 

(Once cloistered walls where adults 
tackled law) 

Now youngsters touch each other, 
and the sound of giggles falls, 


As they burn with soft... and 
scarcely gem-like . . . flames. 
What now, Griswold? . . . Fuller, speak! 


Shall honors soon be going to the one 
most chic with a quarterback 
sneak? 

(I see future alumnae (in a most 
horrid dream) boast not of making 
law review, but the girls’ touch 
football team). 

And what fame, sirs, in offering the 
nation’s 

Largest course in domestic relations, 

And all such boy-girl games? 

Who ever thought we’d live to see 

(And may not live to care) 

Co-educated punt and pass 

Replace the student’s prayer: 

That comely limbs bermuda’d 
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Kicking high their “sis-boom-baw” 
Should become the symbol and the cry 
At once-honored Harvard Law. 


II 
A Cheer for the Winning 
Boys’ Team to the Losing 
Girls’ Team 
Contracts. Sales, Taxation, Torts... 
All you girls are darn good sports! 


Law Reviews and Lincoln’s Inns... 
It’s such good fun! who cares who 
wins! 


Langdell, Pound, Bull Warren, 


Ames... 
Let us share in all your games. 


Now we'll race you girls to class. 


that if the 
devote an 


It would seem to me 


Harvard Law Forum can 
evening to hearing the “Beatnik” Poets, 
it could devote one to its many alumni 
who wrote poems there. I’d make the 
pilgrimage myself just to hear my 
friend Hiland Hall, Esq., of the New 
York Bar, read_ his 
“T.R.P.”, not to 


about his classmates. 


poems about 


mention the ones 

Apparently, the Record had the same 
thought because they bill Mr. Stam- 
bler’s poem in “Lights”, as they should. 
Although his masterpiece appears on 
the last two pages of the November 12, 
1959, issue, the cover in large type 
calls attention to it, this way: 

“ALUMNIK POETRY” 

“Hi” Hall and “Art” Stambler better 
pack their bags. Thanks to the “Beat- 
niks” of last year, “Alumnik” poets are 
this year in demand at Harvard Law 
School. 


Cyommon MARKET: Before my 
friend Tom Matthews writes another 
letter of protest to the Editor, I hasten 
to confess that Joseph W. White, the 
Editor of the Virginia Law Weekly has 
been sending me regularly his school’s 
excellent newspaper. I have been regu- 
larly reading and enjoying it. I note 
the Virginia Law Forum will hear two 
live Senators this year, Hart of Michi- 
gan and Clark of Pennsylvania, as well 
as Walter P. Reuther, Mayor Robert 
Wagner and Marquis W. Childs. The 


aviation law class of Erwin Seago is al- 
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so to hear, as mine did last year, the able 
and attractive General Counsel of the 
new Federal Aviation Agency, Daggett 
H. Howard. Things are cooking at 
Charlottesville. 


The most distinctive feature of the 
Virginia Law Weekly ($4.00 a year or 
20c a copy, Charlottesville, Virginia) 
is not the picture of Mr. Jefferson 
(Not “President” and not “Jefferson”. 
Because “in Charlottesville, Sir, we say 
‘Mr.’ Jefferson of ‘The University’ ”, 
as Dean “Billie” White of Virginia 
Law School once told me while walk- 
ing across the beautiful “Lawn” to the 
Club). The 


Weekly’s most distinctive contribution 


Faculty Virginia Law 
every year is its “Dicta” column. 

In case you do not know about it, 
some very fine things have been written 
in it. Each year the newspaper selects 
Week by 


through the year a distinguished au- 


a different topic. week 
thority in the field selected writes a 
column for the paper. This year the 
topic selected is “Law and Foreign 
Investment”, and while in the past 
other subjects such as government con- 
tracts have interested me as much, 
none has ever interested me more than 
the current series because of the rise 
in importance of the European com- 
mon market. 

Every Washington lawyer fancies 
himself a bit of an authority on inter- 
national law and to the man each 
agrees the No. 1 problem in that field 
is the fate of the common market in 
Europe. If it succeeds, then common 
markets elsewhere are assured—North 
America—Central America—South 
America—Africa, to mention but a 
few. This is why the topic selected by 
the Virginia Law Weekly this year for 
its “Dicta” column is so timely. If you 
do not care to read the pieces week by 
week through the year for a small price 
the Law Weekly will send you the 


bound volume of this and other years. 

At the Hotel Statler on February 11, 
12 and 13, 1960, there will be a con- 
ference on the “Legal Aspects of the 
European Community”. It is under 
the able direction of a former colleague 
of mine at Messrs. Milbank, Tweed, 
Hope and Hadley, namely, Henry T. 
King, Jr., the very able Deputy Gen- 


eral Counsel of the International Co- 
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operation Administration. To the Con. 
ference he is bringing two distin- 
guished Europeans: M. Jean Rey, Com. 
missioner of E.E.C., member of its Ex- 
ecutive Committee, head of the Special 
Committee to study the effects of the 
common market on other countries and 
formerly Belgium’s Minister of Eco. 
nomic Affairs; and, M. Michel Gaudet. 
Legal Director of three communities, 
namely, the European Common Mar- 
ket, Euratom and Coal and Steel. In 
addition, many outstanding American 
lawyers and law professors will par- 
ticipate. 

The topics selected for discussion 
cover a wide range: Taxes, Trademarks 
and Patents, Financing, Business Or- 
ganizations, Legal Systems and Anti- 
trust. The discussion on the last subject 
makes the meeting a must for me as 
my scouts tell me that E.E.C. has found 
good in the Sherman and Clayton Acts. 
This will distress my friend Joseph 
Burns, of the New York Bar, but will 
cause Dean Rostow of Yale to dance in 
the streets. I may do a jig with him 
too. 

The full conference costs $40 but 
poor law professors and members of 
the Federal Bar Association may come 
for $15. You write F.B.A. at 1737 H 
Street, N.W., Washington 6, D. C., for 
reservations. While locally the arrange- 
the direction of 
F.B.A., the Conference is also spon- 


ments are under 


sored by our American Bar Associa- 


tion’s Section of International and 
Comparative Law, the American 
Society of International Law, the 


International Law Committee of The 
Association of the Bar of the City of 
New York and many other prominent 
bar associations. To the international 
lawyer and the international law pro- 
fessor the conference is a “must” and 
just about every lawyer who is any- 
body in international law will be there. 

Henry King deserves a Medal of 
Merit from the lawyers of E.E.C., 
Euratom, the Coal and Steel Commu- 
nity and just common markets every- 
where for arranging what looks to be 
an outstanding conference that will 
give very much needed briefing to the 
American Bar on problems we face in 
dealing with these significant new en- 
tities. 
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Federal Tax Transferee Liability 


The dispute which existed for many 
years as to whether state or federal 
law controlled as to the liability of a 
transferee for federal income taxes has 
been resolved, in part, at least, by two 
1958 Supreme Court decisions. In 
Commissioner v. Stern, 357 U. S. 39, 
and United States v. Bess, 357 U.S. 51, 
the Court passed on cases involving 
beneficiaries of life insurance policies. 
The purpose of this note is to explore 
the probable impact of these decisions 
on some of the questions involving 
other types of transferees. 


Background 


Section 6901 of the 1954 Internal 
Revenue Code and Section 311 of the 
1939 Internal Revenue Code provide 
that the liability, at law or in equity, 
of a transferee of the property of a 
taxpayer for the unpaid taxes (includ- 
ing interest and penalties) of the tax- 
payer may be enforced in the same 
manner as against the taxpayer if ac- 
tion is begun in a timely fashion.! 
Generally under these sections, the 
Service may proceed by way of a no- 
tice of deficiency or by way of distraint 
or suit for collection of an assessed 
but unpaid tax.? For this purpose, the 
period of limitations prescribed by the 
Code is extended by one year beyond 
the equivalent period allowed with re- 
spect to the taxpayer.” A “transferee” 
is defined as an heir, legatee, devisee, 
and distributee.* 

In the Stern and Bess cases the ex- 
emption of life insurance proceeds in 
the hands of beneficiaries was at issue.® 
In discussing the problem, the majority 
in Stern found that Congress had not 


lefined the liability of a transferee for 


income taxes in terms of a federal 
statute’ but had intended to apply the 
substantive body of law existing at the 
time that it enacted the predecessor 
provision in 1926. The majority opinion 
noted that the Committee reports in- 
volved indicated that law to have con- 
sisted largely of the trust fund doctrine 
and various state statutory provisions. 
The fact that Erie Railroad Co. v. 
Tompkins, 304 U. S. 64 (1938), now 
requires the federal courts sitting in 
diversity cases to apply state law in all 
actions involving state-created rights, 
including creditors’ actions, seemed to 
the majority to militate against a spe- 
cial category for actions brought by 
the Government as a creditor for un- 
paid taxes of another in the absence 
of a clear mandate from Congress. The 
majority concluded that the existence 
and extent of liability should be deter- 
mined by state law and that a state 
statute exempting life insurance pro- 
ceeds was as effective against the Gov- 
ernment as against any other creditor. 
“The Government’s substantive rights 
in this case are precisely those which 
other creditors would have under 
[state] law.””* 


Recent Cases 


The Tax Court has since applied this 
rule to exempt the accumulated deduc- 
tions and interest received from the 
New York City Employees’ Retirement 
System by the widow of a deceased em- 
ployee as his duly designated benefi- 
ciary. Laura Lewis, 33 T. C. ... (No. 
25). The husband had died about a 
month before his 1951 return was due 
and his widow elected not to file a joint 
return. Since the husband’s estate was 
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unable to pay any part of the tax due 
on his separate return the Commis- 
sioner turned to these proceeds and 
contended in the Tax Court that New 
York City law did not exempt them in 
the widow’s hands. 

The Court stated the principal ques- 
tion to be answered was whether under 
the pertinent municipal law the widow 
was liable to her husband’s creditors 
generally, including the Commissioner. 
It then held that a New York City 
ordinance specifically exempted from 
creditors these proceeds and all rights 
any person had in them. 

A somewhat similar result was re- 
cently reached in the District Court for 
the Middle District of Georgia in Bird- 
song V. Davis, ... F. Supp. ..., 4 
A.F.T.R. 2d 5048. In that case, the 
widow had previously agreed in settle- 
ment of a Tax Court proceeding that 
she was liable in a stated amount as 
her husband’s transferee with respect 
to his last two returns. The District 
Director, after exhausting her other 
assets, sought to realize on the unsatis- 
fied balance by levying on the house 
and lot set apart for her by the local 
probate court as her year’s support 
award. The widow sought an injunc- 
tion against the sale of her interest in 
the house and lot. The district court 
based its opinion in the widow’s favor 
on this point principally on the ground 
that the Georgia statutes accord the 
year’s support the status of first claim 





1. Section 311 of the 1939 Code is limited to 
income taxes. Sections 900 and 1025 are com- 
parable provisions relating to estate and gift 
taxes. All three provisions are incorporated in 
§6901 of the 1954 Code which also contains a 
special provision, §6901(a) (2), with respect to 
all other taxes of a dissolved partnership or 
corporation and as to a reorganization coming 
within §368(a). 


2. These sections are not exclusive. The 
Service may also bring a creditor's bill or an 
action to set aside a fraudulent conveyance or 
impose a lien on the transferred assets (Phillips 
v. Commissioner, 283 U. S. 589 (1931)); and it 
may also in certain instances bring an action to 
enforce an agreement made by the transferee 
to pay the obligations of the taxpayer (United 
States v. Scott, cited in main body of article). 

3. Section 6901(c); §311(b). A special pro- 
vision applies with respect to the subsequent 
transferee of the initial transferee. Section 
6901 (c) (2); §311(b) (2) 

4. Section 311(f) of the 1939 Code. In §6901 
(h) of the 1954 Code the definition also in- 
cludes a donee and a reference to §6324(a) (2) 
which defines one who takes in distribution of 
an estate as liable for a proportionate part of 
any unpaid estate tax. 

5. The principal issue involved in Bess, the 
effect of a valid lien subsisting at the date of 
death of the insured, will not be discussed in 
this note. 

6. As, for example, Congress has done in the 
case of the estate tax. See Section 827(b), 1939 
Code and Section 6324(a) (2). 1954 Code and 
Estate of Louise A. Schneller. T. C. Memo 1959- 
152. For this reason, the problems discussed in 
this note do not normally arise in estate tax 
cases. 

7. 357 U.S. at page 47. 
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against the estate (federal taxes being 
fourth in line) and alternatively on the 
ground that even if the Georgia stat- 
utes should be construed as exempting 
the year’s support, they were still a 
part of the state law, the whole of 
which spelled out her liability as trans- 
feree. 
Another rather 
nation of local law was required in 
Vorse v. United States, 265 F. 2d 788 
(9th Cir. 1959). In that case assets of 


a dissolved corporation were trans- 


interesting exami- 


ferred to a partnership as part of the 
husband’s plan to give his business the 
appearance of partial ownership by his 
wife and others. The United States con- 
tended that the wife had ratified the 
partnership agreement and was there- 
fore liable for the unpaid taxes of the 
corporation to the extent of her inter- 
est in the partnership. The Ninth Cir- 
cuit held that the law 


quired that any party alleging the rati- 


of Illinois re- 
fication of an authorized act of an 


agent (the husband) must show that 
the principal (the wife) intended to 
ratify and at the time of ratification 
had full knowledge of all of the ma- 
terial facts connected with the trans- 
action. The Court then held that on 
the peculiar facts there involved the 
This 


illustrates the difficulties the Govern- 


wife had not so ratified. case 
ment may have in establishing trans- 
feree liability in situations where the 
facts are complex and the local law 
requires it to prove certain essential 
considered 


elements not heretofore 


relevant. 


Some Other Problems 

The result of the Stern and Bess de- 
cisions has been to require the courts 
to look to state law 
existence and extent of transferee lia- 


to determine the 


bility for the unpaid income taxes of 
a taxpayer in every subsequent case. 
Thus, the 
the law of fraudulent conveyances of 


Tax Court has examined 
Tennessee and New Jersey and the ex- 
emption of life insurance proceeds in 
a number of states.‘ It has not yet de- 
cided any cases since Stern and Bess 
which involve the various other de- 
fenses which would constitute an ade- 
quate defense to an action by a private 


creditor. Principal among these are 
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the limitations provisions and, in ap- 


propriate circumstances, the numerous 
equitable defenses such as laches, estop- 
pel, election and setoff. 

One area in which such litigation 
may develop is that of stockholder- 
transferees of a dissolved corporation. 
Most states provide a statutory obliga- 
tion on the part of such stockholder- 
transferees although in others the only 
remedy for an unpaid creditor of the 
corporation is an action under the 
trust fund theory.” Almost all provide 
an abbreviated limitations period in 
keeping with the desire to put all such 
liabilities at rest within a reasonably 
short period. In most cases this period 


10 Tt is clear under the 


is two years. 
applicable state decisions that this de- 
fense is available to the stockholders 
of a dissolved corporation against all 
creditors of the corporation, at least 
in the absence of fraud or some other 
compelling factor, in any action brought 
in the state courts or in a federal dis- 
trict court in a diversity action. 

In an action brought to enforce an 
agreement to be liable for the taxpay- 
ers debts where all of the taxpayer’s 
assets were transferred to the purported 
transferee, the United States was al- 
lowed the greater limitations period 
applicable under Missouri law to an 
action on a writing for the payment of 
money in United States v. Scott, 167 
F, 2d 301 (8th Cir. 1948).1! In that 
case, Section 311 was not involved and 
the United States 


limited by its shorter limitations period. 


was therefore not 


But if an action is brought under 
Section 311 or 6901, should the limita- 
tions period provided therein control 


if longer than that provided by ap- 


plicable state law? The answer prob- 


ably turns on what is meant by the 


“existence and extent” of transferee 


8. Robert Leslie Bowlin, 31 T. C. 188 (1958), 
on appeal to 6th Cir.: Julia Casella, T. C. Memo 
1959-84; Helen E. Myers, 30 T. C. 714 (1958); 
Vernon M. Bingham, 30 T. C. 900 (1958); Estate 
of Harry Schneider, 30 T. C. 929 (1958). 


9. See. e.g.. New York Stock Corporation 
Law, §105.10, as an example of an express lia- 
bility. Some states limit the liability imposed 
by statute to unpaid stock subscriptions. See, 
e.g., Illinois Revised Statutes (1957) Chapter 
32, §157.23. The Ohio Corporation Code, §1701.95 
(F) provides: ‘Nothing herein contained shall 
preclude any creditor whose claim is unpaid 
from potas such rights as he otherwise 
would have by law to enforce his claim against 
assets of the corporation paid or distributed to 
stockholders.” 

10. See, e.g., Illinois Revised Statutes (1957) 
Chapter 32. §157.94 and Ohio Corporation Code, 
§1701.95(E). 


liability as that language was employed 
by the Supreme Court in Stern and 
Bess. 

In Stern, the majority held that “.., 
since $311 is purely a procedural stat- 
ute we must look to other sources for 
definition of the substantive liability. 
Since no federal statute defines such 
liability, we are left with a choice be- 
tween federal decisional law and state 
law for its definition... Accordingly, 
we hold that, until Congress speaks to 
the contrary, the existence and extent 
of liability should be determined by 
state law.” The legislative history and 
the language first quoted above from 
Stern indicate that Congress intended 
that the Government would stand on 
the same footing as any other creditor 
and that this should be so whether the 
Government chose to proceed in the 
summary manner provided for in Sec- 
311 0901, or 


chose to pursue its other remedies in 


tions and whether it 
the courts. On this basis resort to the 
applicable state limitations and other 


defenses would seem proper.!? 


Conclusion 
It has been said that the Stern case 


may require legislation.'* However, 


there are certain factors which counter- 
balance any adverse effect on the reve- 
nue. One of these is the fact that most 
husbands and wives file joint returns 
under the split-income provisions. In 
this situation the Government will prob- 
ably still be able to collect from the 
surviving spouse to the extent of her 
assets, including the full proceeds of 
insurance received by her, because of 
the joint and several liability with re- 
spect to such returns. However, in such 
instances the Government will not have 


the additional period of limitations 


11. The Eighth Circuit found specifically that 
Missouri recognizes the right of a creditor to 
sue upon the contract of a third party with a 
debtor to pay the latter’s debts. 

12. While the Supreme Court itself appears to 
have reached a contrary result in an earlier 
case (Phillips v. Commissioner, supra, note 2), 
it nevertheless refused to pass upon the ap- 
plicability of state law in that case and specifi- 
cally so noted in Stern, 357 U. S. at page 42. To 
the extent that Phillips is in point, its validity 
as a precedent is seriously in doubt by virtue 
of the Court's 1958 decisions. 

13. See, among others, the following notes 
and articles: 15 Tex. L. Rev. 137 (1958); 27 Gro 
Wasn. L. Rev. 142 (1958): 37 Ore. L. Rev. 36) 
(1958): 47 Ky. L. Rev. 556 (1959); 20 Onto St 
L. J. 361 (1959); 57 Micu. L. Rev. 285 (1958) 
44 Cornett L. Q. 278 (1958); and 107 U. Pa. L 
Rev. 290 (1958). 
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available to it as it would if she were 
liable as a transferee.'4 

(Juestions concerning various phases 
of transferee liability have been liti- 
gaied in scores of cases. The rule of 
the Stern case will not tend to eliminate 
much of this litigation until the Service 
becomes more conversant with the local 


law governing debtor-creditor relations. 
The subject cases have also focused 
attention on the problems which state 
and local governments must also face 
in this area. The result may well be 
the drafting of new legislation by the 
states which would have the effect of 
making the liability of a transferee 

















Activities of Sections 








SECTION OF INSURANCE, 
NEGLIGENCE AND 
COMPENSATION LAW 


Officers, Council members and Com- 
mittee Chairmen of the Section of In- 
surance, Negligence and Compensation 
Law held a most fruitful and enjoyable 
series of meetings at The Homestead, 
Hot Springs, Virginia, October 25-29, 
1959. Chairman John J. Wicker, Jr., 
of Richmond, Virginia, presided, 


All Committee Chairmen made re- 
ports and plans for 1959-1960 were 
discussed with particular attention be- 
ing given to the expanding areas of 
Section activity, 

The Section participated actively in 
the recent Memphis Regional Meeting. 
lt will participate also in the Portland, 
Oregon, Regional Meeting in May and 
the Houston, Texas, Regional Meeting 
in November. Outstanding programs 
will feature speakers of ability and 
national prominence. It is anticipated 
that the Section will cooperate with the 
Junior Bar Conference and the Section 
of Judicial Administration in the pres- 
entation of these programs. 


Cooperation and close liaison with 
other Association Sections and Stand- 
ing Committees will highlight this year’s 
activities. Such cooperation is in keep- 
ing with the need for discussion and 
communication between Sections con- 
sidering similar problems of interest to 
Association members. 

Because this Section has always pre- 
sented at Annual Meetings programs of 
wide appeal to Association members, 
Chairman Wicker requested Commit- 
tee Chairmen to have specific recom- 


mendations for their Committee’s part 


in the Annual Meeting. Accordingly, 
1960 Committee Program Chairman 
Edmund D. Leonard, of San Francisco, 
has now completed the format of this 
program which promises to be of tre- 
mendous interest to Section and other 
Association members and to our dis- 
tinguished British guests. 

The Fire, Casualty, Workmen’s Com- 
pensation and Employer’s Liability, 
Accident and Health, and Automobile 
Committees are working on annotations 
of insurance policies within their area 
of responsibility. The hope is that such 
annotations will be published in 1960 
and 1961. These annotations require a 
great amount of work and they are of 
substantial interest and use to the legal 
profession, 

A new undertaking of the Section 
this year is the publication of a news- 
letter which will be sent periodically 
to the Section’s more than 6,500 mem- 
Editor is Carroll R. Heft, of 
Racine, Wisconsin. The newsletter, titled 
Vews-O-Gram, will contain material of 


bers. 


immediate interest to Section members. 

All meetings and social activities of 
the Section at Washington (August 29- 
September 1) will be at the Hotel 
Shoreham. Because of the location of 
this year’s Annual Meeting, because of 
the visit by our British friends and be- 
cause of the attractiveness of the Sec- 
tion’s program, Chairman Wicker urges 
all Section members to make early reg- 
istration with the Association for hotel 
accommodations. 


SECTION OF 

PUBLIC UTILITY LAW 

The Council of the Section of Public 
Utility Law met in Chicago on October 


February, 1960 °+ 


Tax Notes 


more certain, except in those areas in 
which public policy dictates exemp- 
tion.!® 





14. Cf. the result in Floersch v. United States, 
171 F. Supp. 260 (N. Mex. 1959), now on appeal 
to the 10th Circuit. 

15. See, e.g., the New York Corporation Code 
provision referied to above in note 9. This 
statutory provision clearly spells out such lia- 
bility on the part of a stockholder-transferee 
both to New York and the Federal Government. 


30, 1959, at which various committee 
reports were received. 

Willard W. Gatchell, Chairman of 
the Administrative Law Committee, re- 
ported that his committee had been 
active in the area of pending legis- 
lation affecting practice before the ad- 
ministrative agencies. This committee 
is particularly interested in S. 600, 
S. 2374 and H.R. 6774, the latter two 
being generally known as the “Ameri- 
can Bar Association agency ethics 
bills”. 

In addition to the above bills, S. 1070 
has also been introduced, which is de- 
signed to recodify the Code of Admin- 
While 


legislation may be in order in these 


istrative Procedure. remedial 
areas, it is important that these meas- 
ures receive careful consideration in 
order to make sure that legislation de- 
signed to improve the administrative 
process does not result in crippling it. 
The Administrative Law Committee of 
the Section of Public Utility Law bears 
the heavy responsibility of reporting to 
the members of the Section with respect 
to this legislation. 

Jerrold Seymann, Chairman of the 
Meetings and Entertainment Commit- 
tee, reported that the annual dinner 
dance of the Section at the Washington 
meeting is to be held at the Terrace 
Ballroom of the Shoreham Hotel on 
Tuesday evening, August 30. Howard 
Lanin’s orchestra will provide the 
music. Members of the Section who 
wish to attend this dinner dance should 
make sure to get their reservations in 
early. An announcement will be made 
in this column when tickets are avail- 
able. 

Stephen H. Fletcher, Chairman of 
the Program Committee, outlined ten- 
tative plans for a program which will 
assure the Section of very worthwhile 
meetings. 


Horace P. Moulton was designated 
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Activities of Sections 


as liaison member between the Section 
and the Antitrust Section, John B. 
Prizer as liaison member between the 
Section and the Joint Committee on 
Continuing Legal Education, and A. W. 
D. Gronningsater as liaison member 
between the Section and the Section 


of Taxation. 


SECTION OF 
CORPORATION, BANKING 
AND BUSINESS LAW 
Several committees of the Section 
will utilize the occasion of the Midyear 
Meeting in Chicago to advance their 
current projects. Scheduled to meet 
during the period of that meeting are 
the committees on educational pro- 
grams under the chairmanship of Bryce 
M. Fisher, of Cedar Rapids, on Cor- 
porate Law in Agriculture and Ranch- 
ing, under the chairmanship of William 
O. Weaver, of Wapello, Iowa, and on 
Developments in Business Financing 
under the chairmanship of Robert C. 
Barker, of Chicago. The committee on 
corporate laws of which Leonard D. 
Adkins, of New York City, is chairman, 
will also meet at that time to complete 
the annotations of the Model Business 
Corporation Act for publication. 
of the 
Directory of Section members has been 


The second annual edition 
printed and is being distributed to Sec- 
tion members. The Directory. which 
has been very helpful in Section work, 
contains a supplement listing the names 
of corporations and of Section mem- 
bers employed full-time in their cor- 
porate law departments or performing 
legal functions in lieu thereof. Every 
effort was made by questionnaire in 
June, 1959, and thereafter by supple- 
mental inquiry in cases of uncertainty, 
to secure accurate information for the 
Supplement. All additions, corrections 
and changes in affiliation subsequent to 
the questionnaire should be sent to the 
Executive Secretary of the Section at 
the American Bar Center in Chicago so 
that the Directory may be made the 
best possible list of all Section members. 

All of the Section lawyers will be 
interested in the January issue of The 
Business Lawyer for its many timely 
articles on current legal topics. One of 
the articles is a report of “A Financial 
Clinic for Lawyers”, a panel discussion 
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presented at the Memphis regional 
meeting by the Committee on Develop- 
ments in Business Financing. As 
“Clinic” members, Larry Gilbertson, of 
Washington, D. C.; John Hawkinson, 
of Des Moines; Homer Kripke, of New 
York City; Edward Smith, of Atlanta. 
and Erwin R. Stuebner, of Chicago, 
discussed the subject of “Where To 
Look for Money”. Ray Garrett, Jr., of 
Chicago, was moderator. 

Among other articles are, “Legal 
Problems of Economic Power”, by 
A. A. Berle, Jr.. “The Travails of a 
Federal Law of Unfair Competition”. 
by Philip J. O’Brien, Jr.. “The Uniform 
Commercial Code: Review Assessment. 
Prospect—November, 1959”, by Wal- 
ter D. Malcolm, and “United States v. 
Bethlehem Steel Corporation—A Judi- 
cial Interpretation of Section 7”, by 
Richard J. Flynn. 


SECTION OF 
LABOR RELATIONS LAW 

A splendid reception was accorded 
the Section’s participation in the South- 
ern Regional Meeting of the American 
Bar Association at Memphis, Tennessee, 
last November. More than 100 lawyers 
attended the Section’s presentation held 
at the Hotel Peabody on November 
12. 1959. For many of those present 
in all probability the expression “legis- 
lative intent” has taken on a new mean- 
ing because of the substitution of a new 
program geared to the Labor-Manage- 
ment Reporting and Disclosure Act of 
1959 for the program originally planned 
for this meeting. 

Kenneth C. McGuiness, of Washing- 
ton. Former Assistant General Counsel 
of the National Labor Relations Board 
and Counsel for the minority group in 
the House of Representatives during 
consideration and passage of the Labor 
Reform Act, spoke on the legislative 
history of the Act. Boyd S. Leedom. 
Chairman of the National Labor Rela- 
tions Board, discussed generally the 
Board’s role in the interpretation of 
those provisions of the new act amend- 
ing the National Labor Relations Act. 
A panel consisting of Frank A. Con- 
stangy. of Atlanta, Georgia, and L. N. 
D. Wells, Jr., of Dallas, Texas, mod- 
erated by Edwin Pearce, of Atlanta, 
Georgia, discussed the probable effect 


American Bar Association Journal 


of the act on management and labor, 


Newell N. Fowler and Anthony J. 
Sabella, of Memphis, Tennessee, mein- 
bers of the Regional Committee on 
Workshops and Sections, were aided in 
making arrangements for the Section 
presentation by Messrs. Constangy and 
John W. 


Morgan presided at the meeting. 


Pearce. Section Chairman 

The next important event on the Sec- 
tion’s calendar is the Midyear Meeting 
to be held at the Edgewater Beach 
Hotel, Chicago, Illinois, on Saturday 
and Sunday, February 20 and 21, 
1960, beginning at 10:00 A.M. on Sat- 
urday. Among other matters to be dis- 
cussed at this meeting will be the 
Section’s participation in the Regional 
Meeting of the American Bar Associa- 
tion to be held at Portland, Oregon, 
on May 22-25, 1960. The Section has 
been invited to put on a program at this 
meeting. Messrs. Marion B. Plant, of 
San Francisco, California, and George 
E. Bodle, of Los Angeles, have been 
appointed by the Section Chairman to 
discuss with the Chairman of the local 
Portland Committee on Arrangements, 
plans for the Section’s participation in 
the program. The program to be pre- 
sented at Portland will be passed upon 
at the Midyear Council Meeting. 


The Section Chairman, with the as- 
sistance of the Vice Chairman and the 
new Secretary, Professor Paul R. Hays, 
has made all committee appointments 
for the current year, and the member- 
ship of each Committee has been noti- 
fied of the appointments. Even at this 
early date Section members may be 
assured that the reports which will be 
made to the Section at the Annual 
Meeting next August will arouse the 
enthusiastic interest of Section mem- 
bers planning to attend this noteworthy 
meeting. at which there will be present 
with us members of the English Bar. 

Tracy Ferguson, of Syracuse, New 
York, a member of the Council, has 
taken over the assignment as liaison 
representative to other Sections. John 
Mulder, of Philadelphia, Director of 
the Joint Committee on Continuing 
Legal Education of the American Law 
Institute and the American Bar Asso- 
ciation, has already referred several 
matters concerning advanced legal edu- 
cation to Mr. Ferguson’s attention. 
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OUR YOUNGER LAWYERS 


Kenneth J. Burns, Jr., Chicago, Illinois, Secretary, Junior Bar Conference; 
Elizabeth Elward, Washington, D.C., Editor; 
Charlotte P. Murphy, Washington, D.C., Associate Editor 





Midyear Meeting 

The midyear meeting of the Junior 
Bar Conference will be held in conjunc- 
tion with the American Bar Associa- 
tion’s Midyear Meeting on February 20 
and 21 at the Edgewater Beach Hotel, 
Chicago, Illinois. Activities will begin 
Saturday morning with a continental 
breakfast for Junior Bar members fol- 
lowed by an Executive Council meeting. 

A luncheon Saturday will feature 
Ross L. Malone, immediate past Presi- 
dent of the American Bar Association. 
Mr. Malone will discuss the practical 
aspects and workings of the Associa- 
tion. Egbert L. Haywood, of Durham, 
North Carolina, the member of the 
Board of Governors designated to work 
with the Junior Bar Conference this 
year, will meet with the Council Satur- 
day to discuss the relationships be- 
tween the various Sections and other 
groups which make up the Association. 
Kirk M. McAlpin, of Savannah, Geor- 
gia, J.B.C. chairman during 1958-59, 
currently Section Delegate to the House 
of Delegates, will also report Saturday 
afternoon on the current activities of 
the House of Delegates. Other items 
included on the agenda for the Execu- 
tive Council will be the growing prob- 
lem of traffic court congestion, the re- 
port of the recent National Conference 
on Judicial Selection and Court Ad- 
ministration, on J.B.C. 
committee activities. Saturday’s activi- 


and _ reports 
ties will close with a reception in the 
late afternoon. Guests at the reception, 
which will be sponsored by the Con- 
ference’s Committee on Cooperation 
with Other Sections of the Association, 
will include the chairmen, or their 
representatives, of the other seventeen 
Sections. All of the Con- 


ference in attendance are also invited. 


members 


In order to foster increased J.B.C. 


member participation in the work of 


the other Sections, representatives from 


the other Sections have also been in- 
vited to attend the meetings of the 
Executive Council, and members of the 
J.B.C.’s committee will attend the meet- 
ings of other Sections with the hope of 
developing more effective liaison be- 
the Conference and the other 
Sections. R. Harvey Chappell, of Rich- 
mond, Virginia, is in charge of this 


tween 


program. 

Conference activity at the Midyear 
Meeting will conclude with an Execu- 
tive Council meeting Sunday. There 
will be a program for wives of J.B.C. 


members attending the meeting. 


Affiliation 
William 


Virginia, Chairman of the Affiliation 


R. Cogar, of Richmond, 


Committee, reports that his group is 
planning to contact every organized, 
but unaffiliated, state or other junior 
bar unit in the country in an effort to 
persuade them to become a part of the 





J.B.C. family. By the Annual Meeting 
next August, Bill’s committee hopes to 
better last year’s record when thirteen 
additional junior bar groups were affili- 
ated. Actually, these plans are already 
off to a fast start, for two state groups 
(New Jersey and Nebraska) and sev- 
eral local junior bar groups (includ- 
ing Macomb County, Michigan, and 
Charleston, South Carolina) will have 
their affiliation petitions acted on at the 
Executive Council meeting in February. 
The committee, with its enlarged 
membership and additional vice chair- 
men, will also attempt to stimulate the 
organization of junior bar groups in 
areas where such groups are non-ex- 
istent or now meet only informally. 


Annual Meeting Plans 

Robert T. Thompson, of Atlanta, 
Georgia, chairman of the J.B.C. com- 
mittee involved, has announced that 
the Conference will again sponsor a 
reception at the 1960 Annual Meeting 
in Washington, D. C., for outgoing and 
incoming state and local junior bar 
presidents and their wives. This activ- 
ity was initiated last August at Miami 
Beach and proved most successful. 
Former J.B.C. Chairmen and recent 
American Bar Association President 
Charles S. Rhyne, of Washington, D. 


C., the featured luncheon speaker at 








Members of the Committee on the Status of the Young Lawyer in Gov- 


ernment, discussing future activities (from left to right) : Charles Ablard— 
Post Office; Lt. Comdr. Andrew J. Valentine—Navy; Committee Chairman 


Edwin S. Rockefeller 





Federal Trade Commission; 


Ruth Wanamaker— 


Internal Revenue Service-Treasury; Donald K. Duvall—State Department; 





Seymour K. Hale 


Civil Service Commission; Cosimo C. Abato—Labor 


Department; Robert Becker—Department of Health, Education and Wel- 


fare: Herbert I. Rothbart—Federa 
Cooney 





Federal Trade Commission. 


February, 1960 °* 


Trade Commission; and J. Gordon 
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the 1959 event, added to the success of 
what will no doubt become a tradition 
at J.B.C. annual meetings. 


Military Lawyers 

J. Parker Connor, of Washington, 
1). C., Chairman of the Military Service 
Committee, reports that his group paid 
its traditional visit to the Army J.A.G. 
School at the University of Virginia on 
January 14. As in the past, they gave 
the military lawyers a lively rundown 
on the benefits of American Bar As- 
sociation membership, with the result 
that about 90 per cent of the gradu- 
ating class signed applications on the 


spot. 


Legislative Committee 
Activities 

With the 86th Congress barely con- 
vened for its second session, Edwin R. 
Schneider’s Legislation Committee has 
had little opportunity to train its sights 
on the target areas for this year’s 
efforts 
during the short but volatile 1960 ses- 


of the Conference. However. 


sion, the committee will move at a 
lively pace in tune with Capitol Hill 
activity. Among the subjects of J.B.C. 
interest are bills for compensation of 
appointed counsel in federal criminal 
cases, and the Smathers-Morton-Keogh- 
Simpson legislation. Other measures 
will be reviewed at the midyear meet- 
ing to determine if they should receive 


J.B.C. support. 


Other Committee Activities 
The midyear issue of The Young 
Lawyer, the official publication of the 
Conference, will be mailed to all J.B.C. 
members about February 1. It will in- 
clude a résumé of committee activities 
thus far as well as plans for the balance 
of this year. Some of the highlights so 
far this year are: the efforts of the 
newly established Committees on Cli- 
ents’ Security Fund and World Peace 
Through Law, in co-operation with 
their Association counterparts; plans 
for the Young Attorney Government 
Placement Service under the direction 
of the Status of 


Young Lawyers in Government; the 


Committee on the 


plans of the Award of Achievement 
Committee for an even bigger and bet- 
ter awards competition between junior 
bar groups at the 1960 Annual Meet- 
ing: the increased size and number of 
Junior Bar Bulletins prepared by the 
Projects Committee to give information 
and assistance to junior bar groups; 
liaison with the Canadian Junior Bar 
to increase participation by young 
Canadian lawyers in the 1960 Annual 
Meeting: and the successful lectures at 
several law schools arranged by the 
Unauthorized Practice of Law Com- 


mittee. 


Law Student Activities 
The finals in the traditional National 
Moot Court Competition for 1959, 


sponsored by the Younger Lawyers 
Committee of The Association of the 
Bar of the City of New York, were held 
in late December in that city with 
twenty-one teams competing. Nearly 
one hundred law school teams partici- 
pated throughout the country in the 
opening rounds. The champion team 
(and winner of the John C. Knox silver 
cup) from Willamette University Col- 
lege of Law, and the runner-up from 
the University of Oklahoma College of 
Law, both acquitted themselves admir- 
ably. The Willamette team was judged 
as presenting the best oral argument, 
while the Columbia University School 
of Law team won the Harrison Tweed 
Bowl for the best brief. The defending 
champion was the University of Texas 
School of Law. 


1960 J.B.C. Directory 

The 1960 J.B.C. Directory has re- 
cently been distributed to the official 
family to assist in Conference admin- 
istration and as a source of current 
information about the Conference. In- 
cluded are the names and addresses of 
committee personnel, of delegates to 
the Conference Assembly, and of other 
active members, as well as the official 
calendar of J.B.C. events, information 
for committee chairmen, and the cur- 
rent J.B.C. by-laws. Anyone interested 
may obtain copies as long as the supply 
lasts by contacting J.B.C. headquarters 
at the American Bar Center, Chicago 
37, Illinois. 


Conference on Economics of the Practice of Law 


Is Scheduled for February in Chicago 


A conference on economics of law 
practice for committee chairmen and 
officers of state and local bar associa- 
tions has been called for an all-day 
meeting on Friday, February 19, at the 
Edgewater Beach Hotel in Chicago. It 
will precede the Midwinter Meeting of 


the House of Delegates, the National 
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Conference of Bar Presidents and the 
National Conference of Bar Secretaries. 

The program, arranged by the Spe- 
cial Committee on Economics of Law 
Practice at the request of numerous 
state bar committees, will include pre- 
sentations by authorities in the field 


from all parts of the United States. 


American Bar Association Journal 


Chairmen of state and local bar com- 
mittees on economics of law practice, 
and also the presidents and secretaries 
or other designated representatives of 
all associations are invited to attend. 
Hotel reservations should be obtained 
through the Reservations Department. 
American Bar Association, 1155 East 
60th Street, Chicago 37, Illinois. 
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wyers 

f the That the Covenants are non-self- 

e held executing is made abundantly clear in 
with Article 2 of each. The Covenant on 

Yearly Civil and Political Rights provides: 

artici- 

n the Where not already provided for by 
team xisting legislative or other measures, 
p ‘ach state undertakes to take the neces- 

silver sary steps, in accordance with its con- 

; Col. stitutional processes and with the pro- 
from visions of this Covenant, to adopt such 

ge of legislative or other measures as may be 

hatin. necessary to give effect to the rights 
recognized in this Covenant. 

idged 

ment, The Covenant on Economic, Social 

chool and Cultural Rights provides: 

weed 

nding Each state party hereto undertakes 

Texas to take steps, individually and through 

international cooperation, to the maxi- 

mum of its available resources, with a 

view to achieving progressively the full 

realization of the rights recognized in 
= 1 this Covenant by legislative as well as 
ficial by other means. 

dmin- It is difficult, therefore, to go along 

irrent with the Wall Street Journal’s worry 

” In- that treaties will supersede the Consti- 

ses of tution—at least as far as these treaties 

es to are concerned. 

other A second feature of the Covenants 

ficial seems to answer the Wall Street Jour- 

wes nals fear that they would place in 

a jeopardy the rights of U. S. citizens. 

ested \rticle 5(2) of each ensures that there 

upply would be no lessening of any existing 
eee rights in any state party to the Cove- 

—— nants. The provision in the Covenant 

on Civil and Political Rights is typical: 

ys 

Legal Research Film 

A documentary research film in full 

color entitled “Where Law and Practice 

com- Meet” has been shown, by invitation, 

ctice, during the past year at a number of 

faries bar association meetings, law schools 

es of and at other legal gatherings. It fits in 

tend. with the program for continuing legal 

sined education that is being so ably carried 
nent. on by many bar associations. 

East The film, which has received highly 

favorable comment, has its setting in 
the office of a typical general practi- 








There shall be no restriction upon 
or derogation from any of the funda- 
mental human rights recognized or 
existing in any contracting state pur- 
suant to law, conventions, regulations 
or custom on the pretext that the pres- 
ent Covenant does not recognize such 
rights or that it recognizes them to a 
lesser extent. 


Yet, according to the Wall Street 
Journal, we have only two choices: 

1. Continue to deny to the I. C. J. 
the right to interpret the Constitution 
of the United States “as it sees fit,” or 

2. Run the risk of permitting the 
“erosion” of the rights of our citizens. 

The Wall Street Journal is mistaken. 
Nor is 


the basic question of the Connally 


This is not the choice at all. 


Reservation fairly stated. The court 
certainly has not seen fit to transcend 
its jurisdictional limits with respect to 
those nations which have not insisted 
on “sole judge of domestic jurisdic- 
tion” reservations. When the United 
States withdraws its Connally Reserva- 
the 
power to throw some magic switch 


tion, court will not inherit the 
giving it a green light to impair, di- 
minish or knock-out the rights of 
American citizens. 

Let the rest of mankind come up to 
the Wall Street 
Journal; Let’s not cut our rights and 


our standards, says 
freedoms down to theirs! 

The instruments at hand are hardly 
suited to cutting our rights. To do 
should need covenants and 


this, we 


treaties requiring our country to de- 


Available 
tioner whose son has just been admit- 


ted to the 


father’s law offices as a junior partner. 


Bar and has entered his 

With a commendable avoidance of 
technicalities, the film sets out in a 
simple understandable way the basic 
sources for legal research as well as the 
most efficient and time-saving methods 
of finding what the lawyer is seeking, 
such as a case in point; a statute and 
its court constructions; a judicial defi- 


nition or other authority. 
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The Connally Reservation 


scend to the level of existence which, 
unfortunately, handicaps the growth 
and development of too many millions 
of human beings the world over. 

This, however, fortunately, the United 
Nations 


Human Rights and the International 


Charter, the Covenants on 
Court of Justice do not do—and do 
not propose to do. 

We may assume, I hope, that “the 
people of this Republic” are concerned 
not only with the preservation of their 
own rights, but, in addition, are more 
anxious than the Wall Street Journal 
realizes about the rights, freedoms and 
opportunities of others. 

As to the Connally Reservation, the 
Association’s Committee urges the 
United States to remove its stifling bar- 
rier so that the World Court may better 
assist in the settlement of those dis- 
putes between nations amenable to 
judicial resolution. Here is an oppor- 
tunity, as the Rhyne Committee sug- 
gests, to use our sovereignty to pro- 
mote the rule of law, thus confirming 
by the action and example of the 
United States the words of our public 
men who often these days in their 
speeches plead for a “lasting peace 
with justice”, and decry the lack of law 
and order in world affairs. 

It is that this 
small, modest first step. But it is a step 


true would be a 
we could take with safety and confi- 
dence. And it is a step. 

Now it is time for the Senate of the 
United States of America to take the 
step. 


The showing time is between thirty 
and forty minutes. The film was pre- 
pared under the supervision and di- 
rection of West Publishing Company to 
make it factual and practical and can 
be unqualifiedly recommended as a 
for both the 
veteran lawyer and the beginner. 


Write to W. W. Marvin, West Pub- 


lishing Company, 50 Kellogg Boule- 


brief “refresher course” 


vard, St. Paul 2, Minnesota, for copies 


of the film. 
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(Continued from page 166) 


Bar long after the cause disappeared. 
Lawyers were allowed to insult, bully 
and even victimize hostile witnesses to 
such a degree that men about to be 
cross examined actually trembled with 
fear. One eventuation of this was the 
practice of interchanging acrimonies 
between counsel. Smith and Mason, for 
example, engaged in frequent contests 
degenerating into personality aspersions 
of caustic severity. As Joel Parker, one- 
time Chief Justice of New Hampshire 
and later professor of law in Harvard, 
politely expressed it, the Rockingham 
County Bar during this period incul- 
cated in its members “great fidelity to 
the interests of the client, rather than 
great courtesy lowards the opposing 
counsel”. 

This practice partly explains why 
most lawyers were unsuccessful in try- 
ing cases against Mason, Webster, 
Smith, Bartlett, Sullivan and Plumer,— 
they couldn’t stand the bullying. But 
this by no means tells the whole story. 
To appreciate how great these men 
really were we need only note some of 
the lesser members of the Rockingham 
County Bar. An example is Levi Wood- 
bury. He began his public career, at 
twenty-six, as the youngest judge ever 
to sit on a New Hampshire court, and 
then went on to be Governor, Senator, 
Secretary of the Navy, Secretary of the 
Treasury, and after declining the am- 
bassadorship to the Court of Saint 
James became the only New Hampshire 
lawyer appointed to the United States 
Supreme Court. He might have been 
the only New Hampshire President, 
too, but for his untimely death. As it 
was Franklin Pierce received the honor, 
partly because he had been Woodbury’s 
student. 


Another example is Richard Fletcher. 
One evening while serving as principal 
of the academy in Salisbury, the home 
town of Webster and Bartlett, he took 
a walk, and as he was ascending a hill 
his gaze turned westward and he no- 
ticed a young man approaching out of 
the blazing red of the mountain twi- 
light. “It was the most majestic figure 
and noblest countenance on which I 
have ever gazed”, he later recalled. “It 
seemed almost like an angel standing 
in the sun.” Fletcher followed Webster 
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to Portsmouth and became a student in 


his office. While practicing among the 
giants at the Rockingham County Bar 
he made little headway. Only after he 
moved to Boston was he able to estab- 
lish his reputation, becoming a con- 
gressman and arguing many famous 
actions before the Supreme Court, the 
memorable of which was the 
Charles River Bridge Case. 


most 


A third unique lawyer who prac- 
ticed in the shadow of the giants was 
Samuel Bell, the founder of the Bell 
dynasty which produced three gover- 
nors, two United States Senators, and 
one Chief Justice for New Hampshire. 
He himself served as an Associate 
Justice on the Superior Court, as 
Governor, and finally as the only Whig 
Senator to sit in the upper house from 
Daniel Webster’s home state. 


It might be said there were four tiers 
of lawyers who practiced at the old 
Rockingham County Bar. At the bottom 
were the average, run-of-the-mill attor- 
neys. Some, like Congressman Nathaniel 
A. Haven, enjoyed national political 
reputations, but at home were mere 
pygmies among giants when they at- 
tempted to practice their profession 
and often had to seek other means of 
livelihood, as Haven did when he estab- 
lished a Portsmouth newspaper. A little 
higher were Woodbury, Fletcher and 
Bell, men who might have been leaders 
of any other Bar. Next were Sullivan, 
Bartlett and Plumer, exceptional law- 
yers by any standard. And finally the 
giants, Webster, Mason and Smith. 
Even so loyal a son as William Plumer, 
Jr., did not suggest his father belonged 
in their class, admitting him “unequal 
in mere law learning to Smith, with 
less acuteness of metaphysical discrimi- 
nations than Mason, and yielding, as 
all others have done, to the massive 
intellect of Webster”. 

Some may quarrel with the notion 
of placing two forgotten country law- 
yers in the same category as Webster, 
but he himself put them there. He 
considered Smith the most brilliant 
man he had ever met except for Fisher 
Ames. And he wrote Chancellor Kent 
that Smith knew everything there was 
to know about New England “and as 
to the law, he knows so much more 
than I do, or ever shall, that I forbear 
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to speak on that point”. He had an 
even greater reverence for Jeremiah 
Mason. He once said that if you were 
to ask him who was the greatest lawyer 
he had ever known, and pressed him 
hard, he would reply John Marshall, 
but if you took him by the throat and 
shoved him up against the wall he 
would have to admit it was Jeremiah 
Mason. This was no mean compliment 
from a man who had studied under 
Gore, argued before Marshall, Story 
and Shaw, and against Pinkney, Wirt, 
Holmes, Dexter and Ames. This was 
no home town boy speaking with the 
patronizing nostalgia of one who had 
made good. This was the measured 
verdict of a lawyer who excelled as a 
judge of lawyers. 

The people of Rockingham County 
appreciated these men and were en- 
vious of neighbors drawn for jury 
duty. In one term they might enjoy 
the glory of Sullivan’s oratory; admire 
the learning of Woodbury or Bell; be 
entertained by the daring of Smith’s 
sallies and smile at the sting of 
Bartlett’s repartees; be engrossed by 
Mason’s overpowering logic; marvel 
at the clear, precise brevity of Plumer’s 
graceful summations; and wither un- 
der the sarcasm of Webster’s volumi- 
nous voice, the glow of his cavernous 
eyes, and the curl of his scornful lips. 

To compare these men is only to 
note their individual strengths: Bartlett 
the great counselor, Sullivan the great 
orator, Webster the great advocate, 
Mason the great lawyer, and Smith the 
great student of law. They were all 
students in their special fields. Webster 
the politician was a student of men, 
while Plumer the disciple of Bentham 
and Jefferson was a student of govern- 
ment. Smith the jurist and legal philos- 
opher was a student of jurisprudence, 
while Mason the master of special 
pleading was a student of nomology. 
It is unnecessary to compare these men 
individually—to compare Smith, the 
more lucid expositor, to Mason, the 
stronger reasoner with his masterly 
powers of analysis; to compare the 
grandiloquent style of Sullivan to the 
penetrating common sense of Bartlett. 
It is sufficient merely to note that they 
excelled in the now lost art of advocacy 
in an era when advocacy was one of the 
highest callings a man could follow. 
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The Giants’ Final Clash 
-—the Dartmouth College Case 


Yet, oddly enough, the greatest trial 
in which these men participated in that 


old, dusty Exeter courtroom was not 
at nisi prius but was an appellate argu- 
ment before the law term of the Su- 
perior Court. It was the Dartmouth 
College case, one of the most important 
litigations in the entire history of 
\merican constitutional law. They all 
played a part. Plumer, who was Gover- 
nor, set the stage for the final clash of 
giants when he asked the legislature to 
revoke the old charter of Dartmouth 
and grant a new one bringing the 
previously private corporation under 
state control. “The college”, he said, 
“was formed for the public good, not 
for the benefit or emolument of its 
trustees; the right to amend and im- 
prove acts of incorporation of this 
nature has been exercised by all gov- 
ernments, both monarchical and repub- 
lican.” He sent a copy of the message 
to his friend Jefferson who called it 
truly republican. “The idea”, he wrote 
Plumer, “that institutions, established 
for the use of the nation, cannot be 
touched nor modified, even to make 
them answer their end, because of 
rights gratuitously supposed in those 
employed to manage them in trust for 
the public, may, perhaps, be a salutary 
provision against the abuses of a mon- 
arch, but it is most absurd against the 
nation itself. Yet our lawyers and 
priests generally inculcate this doctrine; 
and suppose that preceding genera- 
tions held the earth more freely than 
we do; had a right to impose laws on 
us, unalterable by ourselves; and that 
we, in like manner, can make laws and 
impose burdens on future generations, 
which they will have no right to alter; 
in fine, that the earth belongs to the 
dead, and not to the living.” 


The trustees of the college saw 
things more simply than Jefferson. 
When the legislators revoked their old 
charter and created Dartmouth Univer- 
sity, vesting it with ownership of the 
College assets, they insisted it wasn’t 
an exercise of legitimate governmental 
powers but arbitrary seizure of private 
property and brought an action of 
trover against the new trustees. Thus 
the issue was clearly drawn between 


the principles of Jeffersonian democ- 
racy and the principles of Hamiltonian 
liberty. The matter to be settled in that 
Exeter courtroom was which of the 
two philosophies contending for su- 
premacy in early America would be 
accepted as the theory behind New 
Hampshire constitutional law. 


Mason, Smith and Webster were 
counsel for the College, Sullivan and 
Bartlett for the University. Presiding 
was Chief Justice Richardson, a former 
Massachusetts congressman who had 
practiced law in Portsmouth for only 
two years before being elevated to the 
Bench. Physically he was often com- 
pared to Marshall, for his eyes, like 
Marshall’s, were dark, piercing and 
brilliant, and his hair “was black as 
a raven’s wing”. His two associates 
were Woodbury and Bell. All three 
were appointed by Plumer who had 
removed the old Federalist court over 
which Jeremiah Smith had presided. 
His opponents claimed he had done so 
principally to insure a favorable result 
in this case. 

The glorious epoch of the Rocking- 
ham County Bar reached its apex that 
September of 1817 when these eight 
men gathered in Exeter to try the 
Dartmouth College case. The ebb would 
be rapid, and in a few years only 
Sullivan and Bartlett would be left in 
the once mighty arena of the giants. 
Smith was fifty-eight, Mason fifty, Bell 
forty-seven, Richardson forty-four, 
Sullivan forty-three, Webster thirty-five, 
Bartlett thirty-one, and Woodbury a 
mere twenty-eight. Smith was about to 
retire to his beloved books. Webster 
had already moved to Boston. Mason 
would soon follow him. In two years 
Bell would be Governor, and, in 1823, 
when he became Senator, Woodbury 
succeeded him. 


The case was argued along the 
Jeffersonian-Hamiltonian lines which 
Plumer had drawn. Mason, a graduate 
of Yale, and Smith, a graduate of 
Rutgers, left the final plea to Webster, 
who, in what is called the “Caesar in 
the Senate” peroration of his argu- 
ment, begged Bell and Woodbury, as 
alumni of the College, to forbear the 
fatal blow which, Brutus-like, would 
come so near to the heart of their 
alma mater.1 
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The jurists were unmoved. Chief 
Justice Richardson wrote an opinion 
which closely parallels Jefferson’s letter 
to Plumer. He held that the College 
was a public corporation subject to the 
control of the legislature and that even 
if the charter were a contract the gov- 
ernment had power to modify it at its 
discretion. “All public interests”, he 
wrote, “are proper subjects of the 
legislature; and it is peculiarly the 
province of the legislature to determine 
by what laws those interests shall be 
regulated.” 

Although Webster admitted to Story 
that Richardson’s opinion was “able, 
ingenious, and plausible”, he was not 
discouraged. He appealed the case to 
the Supreme Court in Washington, pre- 
sided over by John Marshall, a man 
far more receptive to the Hamiltonian 
principles of private property than 
were the Republican judges whom 
Plumer had appointed. Marshall re- 
versed Richardson’s decision, holding 
that the revocation of the College 
charter was a violation of the contract 
clause of the United States Constitu- 
After Rufus Choate’s 
eulogy of Webster at Dartmouth in 
1853, it became a New Hampshire 
legend that the great Chief Justice, 
who had never gazed on the green hills 


tion. famous 


surrounding Hanover, was moved to 
tears by Webster’s concluding plea “It 
is, sir, as | have said, a small college,— 
and yet there are those who love it. . .” 
Woodbury and Bell would have smiled, 
had they lived to hear that story. 


It was a great victory for Webster, 
perhaps the greatest victory he ever 
achieved in a court of law. It extended 
his reputation as a lawyer far beyond 
the confines of provincial Exeter. In 
the years of triumph which followed 
he never forgot the debt he owed to 
the Rockingham County Bar which 
had trained him in the tradition of the 
giants. Long after he had died men 
were still being trained in that tradi- 
tion. Daniel Christie, of Dover, the 
most successful office teacher of law in 





1. Historians disagree whether Woodbury, 
who was a trustee of the new University, took 
part in the decision. The docket reads, “Jus. 
Woodbury, doth not sit’’, but the official report 
(1 N. H. 111) makes no mention of him not 
participating. Contemporary sources, however, 
indicate he was present on the Bench and thus 
Webster undoubtedly addressed his ge at him 
as well as at Bell. See note #1, 65 N. H. 624. 
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New Hampshire history, used to have 
his students study the courtroom tactics 
and professional conduct of Webster 
and his Rockingham County colleagues. 
It must have been a remarkable tutelage 
counted students 


for he among his 


Chief Justice Ira Perley of whom 
Rufus Choate said that no man in New 
England knew more law: John Parker 
Hale, one of America’s finest advocates 
and first free-soil Senator; Jeremiah 
Smith, Jr.. 


onto the state Supreme Court and was 


who followed his father 
later professor of law in Harvard: and 
Charles Doe, the greatest judicial re- 
former the common law has_ ever 
known. 

The men who had argued at the 
Rockingham County Bar were but 
legends to the boys who were trained 
in small town offices like Christie’s, yet 
their strengths and weaknesses were as 
closely studied as if they were. still 
arguing in the old courtroom at Exeter. 
The contemptuous power of Mason, 
the withering scorn of Webster, the 
flashing anger of Sullivan came to life 
in a hundred imaginations. Their court- 


house has long since been torn down 


Judicial Reform 
(Continued from page 162) 

He can take real interest in this “a- 
making” process of which Mr. Wilson 
spoke. 

He can keep close to his profession 
and familiarize himself with its re- 
sponsibilities for today and the future. 


If he 


attitude of suspicion, indifference and 


has the traditional lawyers’ 


skepticism as to attempts to improve 
justice he can at least realize that such 
attempts have acquired a new and far 
more vital significance than ever before 
which may require a reappraisal of his 
ideas. 

He can study methods proposed to 
remedy important defects of the sys- 
tem like delay, selection of judges by 
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but, if today you enter the oak-stained 
room that replaced it you will see their 
portraits on the walls. Their presence 
has created a hallowed atmosphere 
which a century of silence cannot dis- 
pel. Many have gone to worship in 
that temple. William Plumer, Jr., was 
one. To him they were Grecian heroes. 
He saw his father, Governor Plumer, 
as the Nestor or Ulysses of the group, 
Judge Smith as the Menelaus “with a 
touch of the Thersites humor’, Mason 
as the Ajax or Agamemnon, “towering 
head and shoulders above the rest”, 
and Webster as the Achilles, impiger, 
iracundus, inexorabilis, acer. “*To 
strangers. such language may seem 
extravagant’, he reflected. “Perhaps it 
is so. But one who witnessed, always 
with admiration, sometimes with awe 
and reverence, the encounters of these 
extraordinary men, cannot speak of 
them in language appropriate to the 
ordinary routine of practice in an ob- 
scure country court.” 

Their influence upon future genera- 
tions may be partly judged by the fact 
that New Hampshire attorneys never 
ceased to study them and that among 


political leaders, legislative control of 
procedure and the like. 


He can realize that the day has come 
when we can no longer with safety play 
the “hands off”, “too busy” role which 
so many of us have played for so long. 


For these purposes he can devote at 
least an hour a month to reading the 
publications of the American Bar Asso- 
ciation and of the American Judicature 
Society (address of both: 1155 East 
Sixtieth Street, Chicago), and those of 
his local bar associations and so know 
of the opportunities for service that 
are open to him. 


Judges who taunt their associates who 
dispose of cases in conferences, instead 
of by trial, as “glorified adjusters”; 
and lawyers and judges who scoff at 
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the papers Charles Doe was carrying 
at the time of his death was an old 
brief in Mason’s handwriting and a 
picture of Jeremiah Smith. The lesson 
which these men learned from the 
giants of the Rockingham County Bar 
was that great advocates win cases not 
by emulating their rivals, but by de. 
veloping their own strong points: 
Smith, his greater knowledge of the 
law: Webster, his intellect; 


Mason, his greater understanding of 


greater 
human nature. If they wished they 
might copy the graceful actions of 
Bartlett or the industry and systematic 
arrangement of Woodbury. But who 
could hope to imitate Sullivan the 
charmer and the orator? Or the elab- 
orate learning and quaint humor of 
Smith? Or Mason with his original 
mind and proud superiority? Who 
could hope to emulate Webster, the 
most ambitious and successful? 

The epitaph of the Rockingham 
County Bar was written by Plumer: 
“Tt, indeed, often witnessed the strife 
of Titans; weak men did not mingle 
in it; strong men felt the need of all 
their strength.” 


pretrial and avoid use of it as much as 
possible may well consider the signifi- 
cance of the decline in the use of the 
trial process in the disposition of civil 
cases in recent years. 

Yes, Judge Vanderbilt was right. The 
highway of judicial reform is no place 
for the short-winded. 

It seems never to have a terminus. 
never to be straight, always full of ruts, 
always to involve steep grades and 
rough going. Traveling it seems a dis- 
couraging business—and futile. It 
seems a waste of effort. 


But it is not. 


So we come back to his question: 


“To whom shall we turn for help?” 
Perhaps the answer is, “to our- 


” 
selves”, 















rying 
1 old 
nd a 
esson 
| the 
r Bar 
Ss not 
y de. 
ints: 
f the 
llect; 
Fe of 
they 
is of 
matic 
who 
the 
elab- 
or of 
ginal 
Who 
, the 


tham 
mer: 
sf. 
striie 
ingle 


rf all 


ch as 
onifi- 
f the 
civil 


. The 


place 


inus, 
ruts, 

and 
| dis- 
bs. at 


tion: 


our- 








(Continued from page 158) 


tions in different cases as to the mean- 
ig of a provision of the Administrative 
rocedure Act, for example, would ob- 
\iously weaken the effectiveness of the 
(overnment’s presentation. Similar 
questions of procedure and evidence 

d even constitutional law may arise 
in cases under different statutes han- 
died by different parts of the Govern- 
ment. And it would be improper for 
the Government to take a position on 
the law in order to win a particular 
case when it was taking a different 
position in other cases. A General 
Counsel of an important agency, who 
believes that on the whole the agency 
should not be subject to as much con- 
trol by the Solicitor General as is exer- 
cised, says: 


.+.it is, in my opinion, plainly neces- 
sary that there be some centralized 
control over both substantive and tech- 
nical issues the agencies of Government 
desire to take to the Supreme Court. 
Without coordination of the efforts of 
the Government’s many arms, depart- 
ments and agencies, I feel that the 
Court might well be faced with con- 
flicting or even diametrically opposed 
views of different branches of Govern- 
ment on specific questions, which would 
be intolerable. 


The fact that in a very small number 
of cases, such as I have mentioned, 
agencies publicly take opposing posi- 
tions does not mean that coordination 
is not generally beneficial. 

Even when there is no possibility of 
conflict or disagreement, the knowledge 
which the Solicitor General’s Office has 
gained in cases on behalf of one part 
of the Government may be extremely 
helpful in representing another part. 
The existence of one group of lawyers 
to some extent familiar with Govern- 
ment litigation generally and with the 
work of all agencies is particularly 
important in the field of administrative 
law. 

The thought will doubtless occur to 
you that such coordination should exist 
before cases get to the Supreme Court. 
That sounds very simple and sensible. 
The difficulty is that the volume of 
Government litigation in the lower 
courts is so vast that no person could 


possibly become familiar with much 
of it. There aren’t enough hours in the 


day, or perhaps enough cells in the 
brain. Lawyers who work steadily at 
tax law or antitrust law, or for the ICC, 
the SEC or the Labor Board just aren’t 
able to—and don’t—keep up with Gov- 
ernment cases in other fields. 

Apart from that, to require clearance 
of all cases through one central group 
of lawyers would create a bottleneck 
which would tend to delay everybody. 
The bottlenecks in the various divisions 
of the Department of Justice resulting 
from the need for clearance of their 
business through the Assistant Attorney 
General—and to some extent in the 
Solicitor General’s Office with respect 
to appeals to the Courts of Appeals— 
are often bad enough, and they operate 
on a much smaller scale. These diffi- 
culties and delays require giving the 
attorney handling a case in the lower 
courts considerable freedom from re- 
view in Washington, and certainly from 
review of all Government litigation in 
a single office. Even at the cost of an 
occasional confession of error in the 
Supreme Court, it is better to wait until 
coordination is practicable, as it is at 
the Supreme Court level, before at- 
tempting it. 

I do not mean to suggest that the 
Solicitor General and his staff are the 
only attorneys in the Government who 
are extremely competent, objective or 
familiar with Supreme Court stand- 
ards. We all know that this is true of 
many other lawyers in the Department 
of Justice and in the agencies, and 
particularly of those in the appellate 
sections with which the Solicitor Gen- 
eral most often deals. This is the reason 
there is so little discord in the system. 

The attorneys who deal frequently 
with the Solicitor General’s Office usu- 
ally try to apply Solicitor General’s 
standards in their own bailiwicks. I 
suspect that they get away with this in 
part because the agency’s recommenda- 
tions must eventually secure the Solic- 
itor General’s approval. 

The question may be asked whether 
the Solicitor General’s authority over 
the Supreme Court litigation of the 
agencies does not impinge upon their 
independence. Such bodies as the ICC, 
the FTC, the SEC and the Labor Board 
were meant to be free from Executive 
control. They are often described as 
legislative agencies carrying out the 
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policy of Congress, and the President 
is not supposed to control their deci- 
sions or to dismiss their members ex- 
cept for exceptionally good cause. 

To subject the Supreme Court litiga- 
tion of such agencies to the authority 
of an official who is not only under the 
President but also subordinate to the 
Attorney General and now the Deputy 
inconsistent 


Attorney General 


seems 
with the theory that the agency is not 
subject to Executive or political con- 
trols. For an agency’s policies can be 
frustrated if it is prevented from de- 
fending its position in the Supreme 
Court. 

Despite this possibility, in the over 
twenty years in which I have been 
familiar with the Solicitor General's 
Office, both from the inside and the 
outside, I have never heard it criticized 
on the ground that it was acting as a 
political arm of the Administration. 
On the contrary, an attorney in one of 
the other Departments has aptly char- 
acterized it as probably more objective 
and free from political influences than 
any other office or agency in the Gov- 
ernment. 

Disagreements between the Solicitor 
General’s Office and agency counsel are 
usually attributable to differences of 
law, on 
whether the Supreme Court’s standards 


opinion on questions of 
for review have been satisfied, or on 
how the Supreme Court is likely to 
react to an issue, 

To what extent do the Solicitor Gen- 
eral’s opinions as to policy, as distinct 
from politics, enter into his decisions 
in reviewing agency recommendations? 
Some agency representatives believe 
that since Congress committed ques- 
tions of policy to the agency, the Solic- 
itor General has no business substitut- 
ing his own judgement on such matters. 

The Solicitor General recognizes that 
it is the agencies’ function to determine 
how the statutory policies should be 
carried out. But in determining close 
questions of statutory interpretation, it 
is often difficult to disentangle a per- 
son’s view as to what is sensible or 
right from his opinion as to how the 
And what 
one person will reasonably regard as a 


law should be construed. 


law, another will 
reasonably believe to have been based 
on policy, as must be clear to anyone 


decision based on 
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who reads what Supreme Court Justices 
say about each other in majority and 
dissenting opinions. In my opinion, 
the Solicitor General seldom does sub- 
stitute his opinion for that of the agen- 
cies on anything which would be 
describable as a clear-cut matter of 
policy. But I cannot say that he never 
does—although he would do so only in 
what he thought was a very clear case. 

Despite the self-restraint which most 
Solicitors General exercise in their 
treatment of agency recommendations, 
the answer must be that when the Solic- 
itor General has the last word on Su- 
preme Court matters, the freedom of 
the agency is to some extent curtailed. 
The extent of this is lessened by the 
fact that in some cases of disagree- 
ment, the Solicitor General authorizes 
agencies to appear for themselves. 

When an agency is permitted by law 
or by the Solicitor General to represent 
itself, the Solicitor General’s failure to 
join with it in signing the brief indi- 
cates to the Court that he is not in 
accord with its position. Although not 
quite the kiss of death—agencies some- 
times win in these circumstances—this 
kind of handicap certainly does not 
help them. But as long as the agency 
can take its case to the Court and state 
its position, its independence has not 
been impaired. 

Have the effects of this control by 
the Solicitor General been good or 
bad? Should he have the complete 
authority he now exercises over many 


agencies, or none at all, or should both 
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the Solicitor General and the agency 
be permitted to appear independently, 
as in the case of the ICC? 

My judgment as to this can hardly 
be unbiased. When I was in the Solic- 
itor General's Office, the Solicitor Gen- 
eral’s decisions, 


strangely enough, 


seemed very reasonable—to me. 





Since I could not trust my own ob- 
jectivity, | sought the views of distin- 
guished lawyers who are or have been 
counsel for independent agencies. Al- 
most all agree that the Solicitor Gen- 
eral’s Office improves the quality of the 
agencies’ briefing. that its objectivity 
and broader perspective are generally 
helpful, and that some coordination in 
the handling of Supreme Court litiga- 
tion is desirable. 

But a number of them feel that the 
agencies should be free from the Solic- 
itor General’s control. At least two 
have recently recommended to Con- 
gress that this control be removed. In 
particular, they do not think that he 
should have the last word on whether 
the agencies can petition for certiorari 
or appeal. The recent report of the 
Special Subcommittee on Legislative 
Oversight of the House Committee on 
Interstate and Foreign Commerce, H. 
R. 2711, 85th Cong., 2d Sess., January 
3, 1959, page 10, contains the following 
recommendation: 


Each commission should be allowed, 
as a matter of right, to participate and 
be represented in judicial proceedings 
involving the statute and regulations 
which it administers. 


One agency counsel suggests that the 
Solicitor General should not override 
an agency's recommendation except 
when it is necessary to achieve har- 
mony and consistency in the presenta- 
tion of Government cases. Another 
urges that the Solicitor General may 
overrule an agency's recommendation 
for what may be called legal reasons, 
but not because of policy or philosophi- 
cal considerations, a line which is not 


And think he 


should not have power to override the 


easy to draw. some 
agencies at all. 

A number of persons from whom I 
heard stated, on the other hand, that 
although they may have disagreed with 


the Solicitor General’s judgment in 
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particular cases, the system as a whole 
has been beneficial, because of the 
quality of the lawmanship in the Solic- 
itor General’s Office and the advantage 
of unified control by attorneys with a 
broader viewpoint. They stress the 
great weight which the Solicitor Gen- 
eral has always given to the agencies’ 
recommendations, and on the whole 
feel that the present practice works 
well. And this was the view of most of 
the persons who in the past have been 
both counsel for the agencies and mem- 
bers of the Solicitor General’s staff. 

As you may probably have gathered, 
this would be my own opinion, for 
what it is worth. On the other hand, | 
can see the agencies’ side of the case, 
which is both logical and quite sensible 
from their point of view. I don’t be- 
lieve that the world, even the judicial 
world, would come to an end if other 
agencies were given the freedom which 
the ICC now possesses, or even more— 
though I suspect that the Supreme 
Court would not like it, and that the 
agencies would benefit extremely rarely 
by winning more cases than they do 
now. 

The ultimate question is not whether 
the Solicitor General is invariably right 
when he overrules agency recommenda- 
Even the 
Supreme Court has been said to make 


tions. Of course, he is not. 


mistakes. The point is whether, since 
the final decision must be made some- 
where, the advantages of having it 
come from an institution with the tra- 
dition, standards and competence of 
the Solicitor General’s Office outweigh 
any impingement upon the independ- 
ence of the agencies. And the public 
interest in the effective operation of 
the Supreme Court, as well as the pub- 
lic interest in having the Government 
win cases, must be counted in the 
balance. 

Even though the Solicitor General’s 
authority is with the 
theory of agency autonomy, in practice 
it has, | think, been helpful, not harm- 
ful, to the public and the Government 
as a whole, including the agencies. 
And that should continue to be true so 


inconsistent 


long as the Office operates with the 
combination of competence and self- 
restraint which it has shown in the 
past. 
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(Continued from page 150) 

[he Senate’s Democratic majority did 
not want to see the Court “packed” 
with Whigs. On a strictly partisan basis 
they “postponed” action on Crittenden 
so that the Democratic President-elect, 
\ndrew Jackson, would be able to 
make an appointment after he took 
fice in March. 

WILLIAM SMITH: nominated by Pres- 
ident Jackson on March 2, 1837, and 
confirmed by the Senate five days later. 
Smith, a strong Democratic partisan, 
declined, candidly stating that he in- 
tended to remain in active politics. 

JoHN CANFIELD SPENCER: nominated 
by President Tyler, rejected by the 
Senate by a vote of 21:26. The opposi- 
tion to Spencer was strictly political 
and was directed against both the can- 
didate and the appointing President. 
Spencer was “personally obnoxious” 
to the Clay Whigs and was considered 
by them to be a “turncoat” because of 
his support of Tyler. The fight against 
confirmation was led by Clay, Webster 
and Crittenden. 

RusBeEN HypE WALWORTH: nominated 
by President Tyler on March 13, 1844, 
action on Walworth was “postponed” 
by the Senate by a vote of 27:20 three 
months later. Senatorial courtesy played 
a role in this case, Walworth being op- 
posed by both senators from his home 
state of New York. More important, 
however, Walworth, like Spencer, was 
“personally obnoxious” to the Clay 
Whigs because of his support of Presi- 
dent Tyler. Confident that Clay would 
be elected President the following No- 
vember, the Senate “postponed” action 
on Walworth to enable Clay to make 
an appointment (presumably of Sena- 
tor Crittenden whose own appointment 
by Adams had been “postponed” in the 
same manner fifteen years earlier). 
Unfortunately for Clay and Crittenden, 
Polk defeated Clay in the ensuing 
election. 

Epwarp KING: nominated by Tyler 
on June 5, 1844, action was “post- 
poned” by a vote of 29:18 ten days 
later. As in the case of Walworth, the 
Senate decided to wait for Clay’s elec- 
tion so that Clay could make the ap- 
pointment. In December, Tyler sent 
King’s name to the Senate again. How- 
ever, the Senate, still at odds with the 
President, refused to confirm King and 
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“postponed” action again. There would 
be no confirmation of Tyler appoint- 
ments by this Senate majority. (An 
exception was made in the case of Mr. 
Justice Nelson who was confirmed at 
this time. However, Nelson’s personal 
prestige was great and all factions 
agreed that his nomination was “pre- 
eminently a wise one”’.) 

Joun Merepirn Reap: Tyler in- 
sisted on acting the part of President 
of the United States. When King was 
“postponed”, he nominated Read who, 
unfortunately, was a man of limited 
legal ability. This fact certainly did not 
help the nomination. In any event, the 
Senate had no intention of confirming 
Tyler’s appointment, despite the elec- 
tion of Polk, and adjourned without 
acting on the nomination. 

GeorcE WasHincton Woopwarp: 
nominated by President Polk on De- 
cember 23, 1845, rejected by the Sen- 
ate one month later by a vote of 20:29. 


Woodward had made some enemies 


‘ 


within his party because of his “native 


American sentiments”. He was not 
very well known, and senatorial cour- 
tesy undoubtedly helped to bring about 
his rejection when Senator Cameron of 
his home state of Pennsylvania made 


. 


it clear that Woodward was “personally 
objectionable” to him. 

Epwarp A. Braprorp: the Senate 
refused to act on President Fillmore’s 
nomination and adjourned to await the 
election 


of a Democratic President 


without voting on Bradford. 
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Georce Epmunp Bapcer: the Demo- 
cratic Senate refused to confirm a Whig 
appointment even though Badger was 
an incumbent Senator and was well 
qualified for the office. Preferring to 
wait for the inauguration of President- 
elect Pierce, the Senate “postponed” 
this Fillmore nomination by a vote of 
26:25. 

Wituiam C. Micou: Fillmore tried 
again, but the Senate adjourned with- 
out acting on the Whig nomination, 
thus leaving the office to be filled by 
the incoming Democratic President 
Pierce. 

JEREMIAH SULLIVAN BLACK: nomi- 
nated by President Buchanan, Black 
was rejected by a vote of 25:26. Black 
was bitterly opposed by Senator Stephen 
Douglas, of Illinois. The anti-slavery 
elements also opposed Black because 
as U. S. Attorney General he had given 
an official opinion that the President 
had no power to prevent a state from 
seceding. Most important, the Repub- 
licans in the Senate wanted to wait one 
month for the inauguration of Presi- 
dent-elect Lincoln so that the new 
President could make an appointment. 

Henry STANBERRY: nominated by 
President Johnson in 1866. The Senate, 
rather than confirm a Johnson appoint- 
ment (despite the fact that Stanberry 
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was a Republican and highly re- 
spected), passed a bill reducing the 
number of justices on the Supreme 
Court from ten to seven. To hit at the 
despised President, the Senate thus 
eliminated the office, preventing John- 
son from making any appointments. 
EBENEZER Rockwoop Hoar: nomi- 
nated by President Grant on Decem- 
ber 15, 1869, Hoar was rejected by 
the Senate seven weeks later by a 
vote of 24:33. A multitude of factors 
were involved in the rejection of Hoar, 
all political, Many Senators did not 
like the 


made as Attorney General to the Presi- 


recommendations Hoar had 
dent with regard to the appointment 
of nine circuit court judges. Others 
did not like his support of civil service 
reform. Still others objected to his op- 
position to the impeachment of Presi- 
dent Johnson, And there were few who 
liked his independence. 

Epwin McMAsters STANTON: nomi- 
nated by Grant to conciliate the Hoar 
appointment, Stanton was very popu- 
lar and his appointment was recom- 
mended by a petition signed by a 
majority of the House of Representa- 
tives and of the Senate, a truly unique 
event in U.S. history. Nominated and 
confirmed by a vote of 46:11 on De- 
1869, 
days later. He never sat on the Court. 

GreorGeE Henry WILLIAMS: 
nated by President Grant, his nomina- 


cember 20, Stanton died four 


nomi- 
tion was witiidrawn five weeks later 
when it became apparent that Williams 
was strongly opposed by various bar 
associations. His talents as a lawyer 
were mediocre, he had lost several im- 
portant cases, and the Bar did not 
believe him to be qualified for the 
office. 

CaLes CusHING: nominated by Pres- 
ident Grant (after the Williams furor) 
on January 9, 1874, his nomination 
was withdrawn by the President five 
days later. While his age (74) was 
used against him, the major reason for 
the opposition to Cushing was the 
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nominee’s political instability. He had 
been, in turn, a Whig, a Tyler Whig, 
a Democrat, a Johnson Constitutional 
Conservative, and a Republican. 
(Shades of the Vicar of Bray!) No 
one really knew what his political posi- 
tion was, and he was thus opposed by 
almost all political factions. 

Roscoe CONKLING: 
President Arthur on February 24, 1882, 


nominated by 


and confirmed by the Senate one week 
later, Conkling is the last man to de- 
cline after senatorial approval. While 
he cited his inexperience, it is apparent 
that Senator Conkling, at 53, did not 
wish to leave the political arena. He 
clearly harbored ambitions. 

WILLIAM BuTLeER HORNBLOWER and 
WHEELER Hazard PECKHAM: 
blower was nominated by President 


Horn- 


Cleveland and rejected four months 
later by a vote of 24:30. This is a 
classic example of senatorial courtesy 
in operation, since the rejection was 
caused by the opposition of Senator 
Hill 


New York. Upon the rejection of Horn- 


of Hornblower’s home state of 


blower, Cleveland sent up the name of 
How- 


ever, Hill’s opposition also resulted in 


Peckham, also a New Yorker. 


Peckham’s rejection, this time by a 
vote of 32:41. 

Joun J. PARKER: nominated by Pres- 
March 21, 1930, 


Parker is the last man to date to have 


ident Hoover on 
been rejected by the Senate (by the 
very close vote of 39:41). Parker was 
opposed by labor groups because, as a 
judge, he had handed down an opinion 
upholding the legality of “yellow-dog” 
contracts. He was also opposed by 
Negro groups because he had allegedly 
made anti-Negro remarks in his cam- 
paign for Governor of North Carolina 
ten years previously. In addition, 
Parker was opposed by Progressive 
Republicans because they thought that 
his economic views were too conserva- 
tive. 

An analysis of the factors involved 
in the rejection or declination of ap- 
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pointees supplements the information 
derived from “unusual delays”. The 
death of Edwin McMasters Stanton four 
days after his nomination and con- 
firmation does not, of course, affect our 
data. However, it is interesting to note 
the unique feature of the appointment 
of Stanton. This is the only time that 
a President nominated a man as the 
result of a petition signed by a major- 
ity of both Houses of Congress. 

Six men were appointed and con- 
firmed but never served because they 
declined to accept their commissions. 
The two major reasons for declina- 
tion were: 

1. Age and health considerations. 
William Cushing (1796) and Lincoln 
(1811). 


President Madison against his wishes 


Lincoln was nominated by 


in an attempt to “draft” him for the 
job. 

2. Political considerations. Jay 
(1800), J. Q. Adams (1811), Smith 
(1837) and Conkling (1882). Each of 
that an active 
political career would be more reward- 


these men_ believed 
ing than a seat on the high bench. Jay, 
a former Chief Justice of the United 
States, made it clear that he thought 
that the Court was governmentally in- 
significant. It is interesting to note 
that, other than Conkling, no one ap- 
pointed after 1837 declined. Except 
for Lincoln, we do not know whether 
any of the earlier appointees were con- 
sulted by the President before their 
appointments were made. At any rate, 
the appointing procedure then evidently 
was somewhat casual, and the office 
valued but little in comparison with 
others that gave promise of more 
power. In the case of Conkling, it is 
evident that he desired to remain in 
active politics, but it is not clear 
whether or not he was appointed with- 
out his consent. 

In sixteen cases the nominee was 
either rejected outright, “postponed”, 
or no action was taken by the Senate. 
In one case, the nominee’s office was 
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abolished and in two others the Presi- 
dent was forced, by opposition, to 
withdraw the names. All of these may 
be termed “rejections”. While in many 
rejections more than one factor was 
present, we found five major factors 
for rejection: 

1. Opposition to the appointing 
President, manifesting itself in opposi- 
tion to his nominee. There were five 
Presidents who were affected in this 
manner. J. Q. Adams’ nominee (Crit- 
tenden) was postponed to enable the 
new President, Jackson, to make an 
appointment. Two of Tyler’s appointees 
(Spencer and King) were rejected and 
two (Walworth and Read) were post- 
poned because of the Senate’s opposi- 
tion to the President. One of Fillmore’s 
nominees (Badger) was postponed and 
no action was taken on two (Bradford 
and Micou) because the Senate wanted 
to enable the new President to make 
appointments. Buchanan’s nominee 
(Black) was rejected for the same 
reason, and the seat of Johnson’s ap- 
pointee (Stanberry) was abolished by 
Congress because of the bitter opposi- 
tion to the President. In many of these 
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cases, the opposition to the appointee 
also had important political connota- 
tions in that major policy issues were 
involved and these issues were con- 
nected with the opposition to the Presi- 
dent. It was not, of course, always 
blind hatred to the President which 
brought about the rejections. In this 
area, American politics has matured— 
at least to the extent that no man has 
been rejected for a seat on the Supreme 
Court because of opposition to the 
appointing President since 1866. 

2. Involvement with a political issue 
on which there is strong feeling on the 
part of the public, some senators, or 
pressure groups. Thus, John Rutledge 
was rejected because of his opposition 
to the Jay Treaty. Wolcott was rejected 
by the opponents of the embargo and 
non-intercourse acts. Similarly, Wood- 
ward was rejected because of his 
“native American sentiments” and J. S. 
Black was opposed by anti-slavery ele- 
ments. Hoar invoked political opposi- 
tion on at least three grounds: his ad- 
vice to Grant on the appointment of 
circuit court judges, his support of 
civil service reform, and his opposiiion 
to the impeachment of Johnson. Finally, 
Parker was rejected by the combined 
influence of labor unions, Negro groups, 
and Progressive Republicans. 


February, 1960 ° 
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3. Senatorial courtesy. Senatorial 
courtesy appears to have been the only 
factor involved in the rejection of 
Hornblower and Peckham and it was 
one of the factors in the cases of Wal- 
worth and Woodward. 

4. Limited ability of the nominee. 
Williams’ nomination was withdrawn 
because of the disapprobation of the 
Bar which considered his talents to be, 
at best, mediocre. Wolcott’s rejection 
was due, in part, to the lack of support 
on the part of his fellow Republicans 
who considered him to be a man of 
very limited ability. 

5. Political unreliability of the nomi- 
nee. Caleb Cushing’s nomination was 
withdrawn because of opposition to his 
appointment generated by his chame- 
leon-like political affiliations. 


Il, “Unlucky” Presidents 

Some Presidents were “unlucky” 
when their Supreme Court appoint- 
ments came before the Senate. Tyler, 
perhaps, was the most conspicuous in 
this category. Only one of his appointees 
ever reached the Court. Two of his 
men were rejected and two were “post- 
poned”, 

Fillmore was almost equally un- 
successful. Like Tyler, only one of his 
appointees ever sat on the Court. One 
of his nominees was “postponed” and 
the Senate refused to act on two others. 

Johnson never made a_ successful 
appointment because his one chance 
was taken away from him when Con- 
gress abolished the office. 

But it is Grant whose record is gen- 
erally conceded to be the poorest. 
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While four of his candidates finally 
sat on the Court, two of them were 
compelled to wait an unusually long 
time for confirmation. In addition, 
Grant was forced by opposition to with- 
draw the names of two nominees, and 
one of his men was rejected by the 
Senate. To top off this record, Grant’s 
most popular appointment, that of 
Stanton, failed when the newly named 
Justice died four days after his con- 
firmation. 

Finally, Cleveland also had a great 
deal of difficulty. 


pointees became Justices of the Su- 


Four of his ap- 


preme Court, but two of them had to 
wait an unusually long time for confir- 
mation. In addition, two of his nomi- 
nees were rejected through the opera- 


tion of senatorial courtesy. 


IV. 


Except for Conkling’s declination in 


Conclusions 


1882. no man who was nominated and 
confirmed as a Supreme Court Justice 
has refused to accept the office since 
1837. Age and health and political con- 
siderations were the two major reasons 
for declinations. Early political con- 
siderations included the fact that other 
offices. such as governor of a state, 
chief justice of a state court, and U. S. 
Senator or Representative were deemed 
to be “more important” positions than 
that of Justice of the United States 
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Supreme Court. The appointment pro- 
cedure was evidently more casual in 
the early days of the country, for to- 
day, if a nomination is made, the 
President knows that the man will ac- 
cept if confirmed. This indicates that 
the office is held in higher esteem, as 
well as the fact that communications 
are vastly improved. Of course, we 
have no way of knowing how many 
men decline presidential offers of ap- 
pointment to the Supreme Court or 
their reasons for doing so, but specu- 
lation would indicate that there are not 
many who would turn down the post if 
offered to them. 

During the first half of the country’s 
independence, a substantial number of 
appointments to the Supreme Court 
were rejected or delayed on the basis 
of opposition to the President, rather 
than opposition to the candidate. Fre- 
quently, the Senate decided to wait 
until after an election or until the in- 
auguration of a new President before 
it would act. It even went so far as 
to reject two of Tyler’s appointments 
despite the fact that the Whigs, under 
Clay, had lost the election of 1844. It 
might be construed as a sign of in- 
creased political maturity to note that 
no man has been rejected because of 
opposition to the appointing President 
since Stanberry in 1866. 


Senatorial courtesy or personal sena- 
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torial vendettas or both have been 
major factors in the confirmation pro- 
cedure. While some candidates have 
been rejected on this basis, often the 
Senator can do no more than delay 
confirmation for a period of time, 
While certainly important, these factors 
are not as potent as is commonly sup- 
posed. an 

Generally speaking, opposition to 
nominees does not seem to be based 
on the qualifications or lack thereof of 
the men appointed. Perhaps the nomi- 
nee’s personal shortcomings play a 
bigger role when the appointee is not 
confirmed, but even here such a gen- 
eralization is difficult to make because 
when opposition is personal or political 
or both, an attempt is made to place 
the opposition on more “respectable” 
grounds. 

Although the name of Charles Evans 
Hughes (on his appointment as Chief 
Justice) does not appear on the list of 
“unusual delays”, the struggle in his 
case was fought with great bitterness— 
although within a fairly brief period— 
and almost caused him to withdraw. 
Brandeis was the man most fiercely 
opposed for his personal qualities or 
the deficiencies which his opponents 
thought they perceived in him. Here 
too, however, the overt opposition em- 


‘ 


phasized more “respectable” reasons. 
In general, opposition to the confir- 
mation of a Supreme Court Justice 
seems to reflect the existence of deep- 
It thus 
became more frequent and noticeable 


seated concern in the nation. 


as the influence of the Court became 
more apparent. In the early years of 
the Court’s history relatively little con- 
cern was shown about the potentially 
“unfortunate effects” of justices of un- 
certain, or certain, convictions. At the 
present time, when there are so many 
issues on which large numbers of peo- 
ple are deeply disturbed, almost every 
appointee is made to run the gauntlet; 
he may even feel slighted if his appoint- 
ment is unopposed, since this could be 
interpreted as a sign that he is not re- 
garded as a man who carries very 
much weight. The appointment and 
confirmation procedure has become one 
more battleground on which large is- 
sues are fought out before the public 
eye. 
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in the balance. It is the responsibility 
of the judge to weigh carefully in the 
scales of justice such considerations. 

Other penalties have been imposed 
by courts upon youthful offenders 
which are effective in persuading them 
that traffic laws should be obeyed. I 
have in mind the penalty that has been 
imposed by traffic judges in Berkeley, 
upon such offenders by requiring them 
to perform some useful service for the 
benefit of the community. In this man- 
ner both the offender and the com- 
munity profit. 

In the determination of penalties it 
is necessary frequently to require pro- 
bation reports and when such occasions 
arise thorough reports should be pre- 
pared and submitted to the court. 

In addition to the customary duties 
of a judge, the traffic judge also oc- 
cupies the unique position, if he would 
instill in the public respect and con- 
fidence in our system of administering 
justice, of assuming responsibility for 
court administration and public rela- 
tions. Space will permit me to discuss 
these responsibilities only briefly, but 
their importance cannot be overem- 
phasized. 


The Judge’s Responsibility 
for Administration 

At the outset let me say the ideal 
system would provide for a court ad- 
ministrator as advocated by the Amer- 
ican Bar Association Traffic Court 
Program Committee, which would re- 
lieve hard-working traffic judges and 
create greater uniformity and efficiency 
in the traffic court program. But until 
the ideal is achieved, judges must as- 
sume a good measure of all responsi- 
bility for administration. 

Just as public dissatisfaction with 
the administration of justice may be 
created by disparity of treatment of 
offenders by one judge, adverse criti- 
cism is aroused by dissimilarity in 
procedure within a particular area, 
state, or even interstate. The need for 
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uniformity in traffic procedure, and 
insofar as possible without infringing 
upon any individual judge’s discretion 
and judgment in the imposition of 


The Amer- 


ican Bar Association Traffic Court Pro- 


penalties, seems apparent. 


gram Committee, by pointing out the 
evils that result from lack of uniform 
traffic procedure and proposing stand- 
ards for remedying such evils, has in- 


spired substantial progress in the 
proper direction. It advocates strongly 
the adoption of the uniform vehicle 
code and model traffic ordinance pre- 
pared and published by the National 


Uniform Traffic 


and Ordinances, 


Committee on Laws 
an arm of the White 
House Conference on Highway Safety 
and its predecessor, the President’s 
Highway Safety Conference, the model 
rules governing procedure in traffic 
cases drafted and approved in 1957 by 
the National Commissioners on Uni- 
form State Laws, and the use of the 
uniform traffic ticket and complaint. 
About the use of the uniform code 
Chief Justice Vanderbilt said 

it is a problem that imperatively de- 
serves presentation to our high officals 
and to leaders of public opinion as 
part of a program of saving life and 
limb and property and of increasing 
respect for law”. 

Problems of administration exist in 
every traffic court. Uniformity of laws 
and procedure would simplify the prob- 
lems. In any event, traffic judges, i 
the absence of a court administrator, 
must interest themselves in the proper 
solution of such problems. 

Even though uniformity of proce- 
dure may be impossible of accomplish- 
ment by judges, in some jurisdictions 
because of absence of legislative action 
and others because of lack of integra- 
tion by courts with power to promul- 
gate such rules, the meeting of judges 
in conferences sponsored by state bar 
associations and other groups results 
in improvement through the exchange 
of ideas and the educational process. 

Local authorities in charge must be 


February, 1960 ° 


FOR EFFECTIVE 
DEMONSTRATIVE EVIDENCE 


use a Court Kit, composed of folding 
metallic blackboard trimmed in chrome 
(31” x 48” opened) and magnetized au- 
tomobiles, trucks, tractor-trailers, pe- 
destrians, highway signs and railway 
rolling stock. Set also contains pointer 
and carr — case. wg raphic por- 
trayal of traffic accidents. Court Kit is 
compact and portable. For use by 
courts, trial lawyers, claim agents. 


Complete information on request. 


COURT KIT Company 


P. O. BOX 841, TULSA, OKLAHOMA 

















educated to the fact that dignity and 
decorum are required if justice is to be 
properly administered in a traffic court. 
This demands adequate courtroom fa- 
cilities, clerical equipment, competent 
and courteous personnel and accurate 
records. 

The presence of traffic court prose- 
cutors in all traffic sessions is essential 
for maintenance of proper standards. 
For the first time in history a public 
defender was appointed in the traffic 
court. This precedent was set in the 
Municipal Traffic Court of the City of 
Chicago several months ago. 

Perhaps the traffic judge should not 
be charged with the sole responsibility 
for accomplishment of all of the above- 
mentioned matters but his familiarity 
with the subject mentioned may con- 
vince him of the desirability of exer- 
cising his influence in the improve- 
ments suggested and they may be 
realized through his efforts. 


The Judge’s Responsibility 
for Public Relations 

The traffic judge has a tremendous 
responsibility to impress upon the pub- 
lic that justice in traffic courts is being 
administered in an equitable manner. 
It has been reiterated over and over 
again that traffic court justice will be 
effective in a direct ratio with public 
confidence engendered by the court. 

It is an essential, of course, to in- 
spire such confidence that each defend- 
ant be apprised of his rights and be 
given an opportunity to express himself 
in response to any testimony of a police 
officer or other evidence offered by the 
In brief, he should be 
assured of the protection of his con- 
This requires the 
judge to inform the defendants who 


prosecution. 


stitutional rights. 
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appear before him of their rights. Some 
courts distribute among the defendants, 
before their appearance, literature in- 
forming them of their rights and the 
court procedure. 

The judge must always bear in mind 
that the great majority of defendants 
obtain their first impression of a court 
of justice by their appearance in the 
traffic court and that generally the de- 
fendant takes no appeal. Whether or 
not the defendant departs from the 
trafic court with a favorable or un- 
favorable opinion of American justice 
depends upon the traffic judge. 

Insofar as possible a defendant must 
not leave the courtroom believing that 
the prosecution has received favored 
treatment or that he was not given the 
opportunity to fairly present his case. 
Traffic judges, particularly in large 
communities, are exceedingly busy but 
it is their responsibility to see that each 
defendant gets a fair trial. 

Without public support even a con- 
scientious judge may fail in his efforts 
to administer justice fairly and efh- 
ciently. I don't think a traffic judge 
lives who has not experienced the sly 
conduct of an attempted tag-fixer or 
pressure of one group or another or 
the pleading of a_ well-intentioned 
friend for favored treatment. The diffi- 
cult job of a traffic judge will be much 
easier if he has the proper public sup- 
port, 

Traffic judges should be aware of 
the fact that the winning of public ap- 
proval is not an easy task. 

Allow me to make a few practical 
suggestions: 

(1) The trafic judge should assume 
a place of leadership in the community 
in matters involving traffic safety by 
attendance at all traffic meetings, join- 
ing in the efforts of the local chapter 
of the National Safety Council, local 
bar associations and other civic or- 
ganizations to improve traffic condi- 
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tions. When opportunity affords he 
should accept invitations to speak on 
the subject. 

(2) He should attend traffic vio- 
lators’ schools occasionally, address 
those present and lend his support 
whenever needed. 

(3) He should discuss the subject of 
traffic with community leaders, citizens, 
safety organizations, official agencies, 
newspaper publishers and editors and 
other interested persons, with a view to 
fixing public attention on the urgency 
of supporting a public traffic safety 
program, and on the court in its effort 
to properly enforce traffic laws. 

(4) He should encourage visits by 
students and other groups to his court- 
room during sessions and address 
them. He should implement the “Go to 
traffic court as a visitor, not as a vio- 
lator” program of the American Bar 
Association. 

(5) Newspapers are interested in 
publishing traffic news of consequence. 
Statistics involving the disposition of 
cases is a matter of community interest 
and will receive attention if properly 
presented. This was accomplished with 
some measure of success in San Fran- 
cisco by the submission of monthly 
reports when I was the traffic judge. 
Radio and television stations also may 
be encouraged to disseminate such 
information. 

(6) It may interest you to know that 
in San Francisco last May, with the 
assistance of a great many organiza- 
tions in the city, a traffic safety con- 
ference and exhibition was held in the 
auditorium of a public school under 
the sponsorship of the Citizens Traffic 
Safety Committee, the San Francisco 
Chapter of the National Safety Council, 
California Traffic Safety Foundation. 
Traffic 
Court Program. Funds contributed by 


American Bar Association’s 
the afore-mentioned organizations and 
the Standard Oil Company of Cali- 
fornia made possible the staging of the 
conference. 
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Conferences like this one and others 
such as the one-day traffic court and 
held at the 


of California in 


en forcement conference 


University Santa 
Barbara last October, under the spon- 
sorship of the California Traffic Safety 
Foundation and the University Exten- 
sion, bring to the public an awareness 
of the importance of traffic safety. 

There are many other things I could 
mention which could be adopted in an 
energetic traffic judges’ program but 
time does not permit. I recommend for 
reading the eighteen steps in local im- 
provements listed by James P. Econ- 
omos in his fine article entitled, “The 
Trafic Problem, Traffic 
Traffic Courts”.! 

In summary let me state briefly that 
traffic judges are in a position to prove 


Laws, and 


that George Washington was right 
when he said that “The administration 
of justice is the firmest pillar of govern- 
ment.” Traffic court judges are respon- 
sible for the proper operation of the 
most populous courts in our land. They 
and their counterparts currently face 
millions of persons annually. They help 
shape the dominant civic habits and at- 
titudes in our society. They are in a 
position to provide the public with edu- 
cation on a subject affecting materially 
the everyday existence of themselves 
and their friends. They have the power 
through their treatment of defendants, 
and their judgment and discretion, to 
fix penalties that may cause respect or 
disrespect for our system of justice. I 
suggest in determining punishment that 
you recall the verses from Gilbert and 


Sullivan’s The Mikado (Act II): 


My object all sublime 
I shall achieve in time— 
To let the punishment fit the crime... 


The reduction of deaths this past 
year, despite the growth in population 
and the great increase in the number 
of motor vehicles, indicates substantial 
improvement and hope for the future. 





1. Available in small quantities without 
charge from the Traffic Court Program Com- 
mittee, American Bar Center, Chicago, Illinois. 
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pensation to attract the right man with superior 
personal qualifi 
ind include pi 

Box OF-1. 






Please state qualifications 
ture. All correspondence confidential. 


ications. 


HAD ENOUGH OF SNOW AND ICE? OPEN- 
ing for Hearing Examiner, under 5 
transportation or utility 


lawyer 
experience preferred, or 
Submit educational and profes- 
sional resume to Public Utility Commissioner, Room 
00, Public Service Building, Salem, Oregon. 


five years practice 





MISCELLANEOUS 





EMBOSSED BUSINESS CARDS $3.49 PER 
1000. Free delivery anywhere in U.S.A. Box 


9D-4 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals pre 
pared for gift and estate tax purposes, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 


sales, 





executors, and financial institutions. For inform 
tion, call or write MANAGEMENT PLANNING, 
INC., 192 Nassau Street, Princeton, New Jersey 


(Walnut 4-4200). 





TEN TOP TORT CASES OF 1958, 2-HOUR 

lecture by Prof. Thomas F. Lambert (NACCA), 
$3.35, S. Maxson, Reporter, Municipal Court, 
Washington, D.C 





TAX CALCULATOR. 
tax almost instantly. Sent 
on approval, $1.00 if retained. Emil G. Trott, lowa 
City, lowa. 


SELF-EMPLOYMENT 


Gives amount of 3 





POSITIONS WANTED 


TECHNICAL SERVICES AVAILABLE 





LAWYER, 33, EDITOR, LAW REVIEW, 
Eight years’ general and corporate practice, seeks 

demanding, promising legal opportunity with cor- 

poration or firm. Box OF-3. 

INSURANCE CLAIMS SUPERINTENDENT, 
LL.B., LL.M., Age 40. Ten years’ heavy casualty 

experience. Would like challenging opportunity with 

expanding company. Will re-locate. Box OF-4. 


CORPORATION LAWYER. 


10 YEARS’ DI- 


versified experience including trial, appellate, 
contract and public utility work. Law Review. 
desires challenging opportunity. Present salary 
$14,000. For resume write Box OF-5. 


ATTORNEY: TAX, CORPORATE LAW. VERY 

heavy corporate acquisition experience. Excellent 
background. Desires law firm or corporation posi 
tion where ingenuity and negotiating ability are 
vital. Box OF-6. 


FOREIGN TRADE COUNSEL COMMON 
Market specialist. 18 yrs. legal practice with 8 
in international matters. Legal education in Europe; 
five languages; native American of Anglo-Saxon 
derivation; high level European contacts; desires 
leave general practice for house counsel in sub- 
stantial foreign trade corporation. $18,000 mini 
mum. Box OF-7. 
MIDWEST ATTORNEY, AGE 33, SEEKS 
position on corporate legal staff or association 
with law firm in San Francisco area. Background 
includes 4 years’ trial work U.S. Treasury Dept., 
2 vears’ claims department large casualty insurance 
company, plus extensive investment management 
experience. Available for interview in San Fran 
cisco Feb. 23 through March 3. Resume on request 
Reply to Box OF-8. 


ATTORNEY-CIVIL ENGINEER, 338; 








3 YRS. 

Claims and Appeals Counsel in Corps of Engi 

neers; 7 yrs. experience construction engineer; 

pilot; desires association with corporation or firm 

interested in construction contracts. Member Ala- 
bama Bar and all Federal Courts. Box OF-9. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED — 
The best of their kind—satisfaction guaranteed 

—Catalog J sent on request. Bentitey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 


CONSULTING BIOLOGISTS — POLLUTION 

Effects and Water Quality, fresh and saltwater 
Investigations, Reports, Court Testimony. Thomas 
Dolan, Charles B. Wurtz, Ph.D., 610 Commercial 
Trust Building, Philadelphia, Pennsylvania. 





ECONOMIC, STATISTICAL, MARKETING 

Consultation and Research—Federal Trade Com- 
mission, antitrust, contract, tax cases. References 
on request. W. Halder Fisher & Associates, 1112- 
13th Street, Northwest, Washington 5, D.C. 
REpublic 7-7866. 





CLARENCE S. BRUCE, TRAFFIC ACCIDENT 

Analyst Reconstruction, Consultation, Expert 
testimony. Automotive Engineer, formerly with 
National Bureau of Standards, Washington, D.C. 
30x 78-1. 





WEATHER EXPERT (PH.D.) AVAILABLE 


for consultation and testimony. Box 9F-6. 





MANAGEMENT CONSULTING’ SERVICE 

for Law Offices—snecific problems or complete 
office. Covers Organization, Costs, Policies, Work 
Distribution, Billing, Salary Plans, Controls, Files, 
Office Manuals, Special Projects. Daniel J. Cantor 
and Company, Six Penn Center Plaza, Philadelphia 
3; Fas 





CONSULTING CHEMISTS, 
Pharmacologists, Toxicology, Analyses, 
Evaluations, Research, Testing, Development. 
Foods, drugs, cosmetics, agricultural chemicals. 
Patent cases. Insurance matters. Expert testimony. 
Write for brochure. Harris Laboratories, Inc., 816 
“Pp” St., Lincoln 8, Nebr. HE 2-3689. 


BACTERIOLO- 


gists, 


PLANNING AND ZONING CONSULTATION 
and Testimony. Stephen Sussna, Associate 
A.L.P., M.P.A., LL.B. Professional Engineer As- 
sociate. References on request. 225 East Hanover 
Street, Trenton, New Jersey, EXport 2-4521. 





TITLE INSURANCE 





TITLE INSURANCE IN SOUTH LOUISIANA. 

Complete service. Representing the Kansas City 
Title Insurance Company. Contact Dutel Title 
Agency, Inc., 823 Perdido Street, New Orleans, 
Louisiana. 





Washington, D. C. 


St. Louis, Missouri 


Association Calendar 





Annual Meetings 





August 


San Francisco, California 


Board of Governors Meetings 





Midyear Meeting, Chicago, Illinois 
Spring Meeting, Washington, D. C. 


Midyear Meeting 





Edgewater Beach Hotel, Chicago, Illinois 
Administration Committee 


Board of Governors 


Group Meetings 


House of Delegates 


Portland, Oregon 
Houston, Texas 


226 


Regional Meetings 





American Bar Association Journal 


29-September 2, 1960 


August 7-11, 1961 
August 6-10, 1962 


February 18-20, 1960 


May 15-17, 1960 


February 18-23, 1960 


February 18, 1960 


February 18-20, 1960 
February 20-21, 
February 22-23, 1960 


1960 


May 22-25, 1960 


November 9-12, 1960 

















age 





